
1973 AN2rWAL REPORT OF THE STATE APPELLATE DEFENDER OFFICE 

INTRODUCTION 

T h i s  o f f i c e  was c r e a t e d  i n  mid-1970 and o f f i c i a l l y  began 

a c c e p t i n g  a s s i g n ~ n e n t s  i n  September of t h a t  y e a r .  The purpose  o f  

t h i s o f f i c e  h a s  been t o  p r o v i d e ,  i n  c r i m i n a l  p o s t - c o n v i c t i o n  m a t t e r s ,  

competent  l e g a l  r e p r e s e n t a t i o n  c o n s i s t e n t  w i t h  c o n s t i t u t i o n a l  r e q u i r e -  

ments of e q u a l  j u s t i c e  and due  p r o c e s s .  

The Defender depends on t h e  J u s t i c e s  of t h e  Supreme Cour t  of 

Michigan,  Cour t  of Appeals of  Michigan, t h e  C i r c u i t  Cour t s  i n  t h e  

S t a t e  of Michigan and De.troit  R e c o r d e r ' s  c o u r t  f o r  a l l  of  i t s  

appointments  t o  r e p r e s e n t  i n d i g e n t s  on appea l .  

Once t h e  Defender is appo in ted  a s  counse l  f o r  a  p a r t i c u l a r  

c l i e n t ,  t h e  c o u r t  documents a r e  p rocessed  and one o f  t h e  s t a f f  

a t t o r n e y s  i s  a s s i g n e d  t o  hand le  t h a t  c a s e  u n t i l  comple t ion .  I n  

g e n e r a l ,  t h e  a t t o r n e y ' s  work c o n s i s t s  of  examining t h e  lower c o u r t  

documents,  r e s e a r c h i n g  i s s u e s ,  making motions,  and o r a l  arguments 

and w r i t i n g  b r i e f s .  

T h i s  o f f i c e  h a s  employed j u n i o r  and s e n i o r  law s t u d e n t s  a s  

r e s e a r c h  a s s i s t a n t s  i n  a n  e f f o r t  t o  u t i l i z e  t h e  a t t o r n e y ' s  t ime more 

e f f i c i e n t l y  and a l s o  t o  p rov ide  a  con t inu ing  source  of w e l l  t r a i n e d  
a 

c r i m i n a l  a p p e l l a t e  a t t o r n e y s .  

The U n i v e r s i t y  of Michigan h a s  commenced a  program wi th  funds  

p rov ided  by  t h e  S t a t e  c r ime  Commission p rov id ing  i n s t r u c t i o n  i n  

a p p e l l a t e  p r a c t i c e .  Approximate ly  20 s t u d e n t s  p e r  s emes te r  a r e  

invo lved  do ing  a c t u a l  r e s e a r c h  on pending c a s e s .  ~ l l  pending c a s e s  

a r e  from t h e  Defender.  The r e c i p r o c a l  b e n e f i t s  a r e  a  meaningful  



l e a r n i n g  expe r i ence  f o r  t h e  s t u d e n t  a s  w e l l  a s  a  valui .!~le r e s o u r c e  

f o r  t h i s  o f f i c e .  

ORGANIZATION AND STAFF 

The S t a t e  A p p e l l a t e  Defender O f f i c e  i s  s u p e r v i s e d  by a  seven  

member commission, t h e  A p p e l l a t e  P u b l i c  Defender commission. The 

commission is appo in ted  by t h e  Governor on t h e  recommendation o f  

v a r i o u s  b o d i e s .  The t r i a l  c o u r t s ,  t he  Cour t  of  Appeals and t h e  Supreme 

Cour t  each hate one recommendation; t h e  S t a t e  Bar ,  two recommendationsi 

and t h e  Governor,  two recommendations. The p r e s e n t  commission is  

composed o f :  

Cha i r  Person 

Wi l l i am Walsh, J r . ,  Esq . ,  a  P o r t  Huron At to rney  

Commission Members 

The Honorable Donald S. Leonard, R e c o r d e r ' s  Cour t  Judge 
Ronald L. D z i e r b i c k i ,  C l e r k  o f  Michigan Cour t  of Appeals 
John Fo ley ,  Esq. ,  a  Kalamazoo A t t o r n e y  
John Emery, Esq. ,  a  D e t r o i t  A t to rney  
Seymour Posner ,  Esq. ,  a D e t r o i t  A t t o r n e y  
Hondon Hargrove ,  a  Michigan P a r o l e  Board Member 

The c u r r e n t  S t a t e  A p p e l l a t e  Defender i s  James R. Neuhard, who 

succeeded A r t h u r  J. Tarnow, who r e s i g n e d  i n  t h e  summer of 1972. 

M r .  Neuhard g radua ted  from t h e  U n i v e r s i t y  of Notre  Dame (under-  

g r a d u a t e )  and t h e  U n i v e r s i t y  of Michigan Law School.  He was an  honor 

s t u d e n t  t h roughou t  unde rg radua te  schoo l .  I n  b o t h  undergraduate  and 

law s c h o o l  he  was involved i n  commissions d e a l i n g  w i t h  b l ack  admiss ions  

c i v i l  r i g h t s ,  urban problems and s t u d e n t s '  r i g h t s .  Once g radua ted  fron 

law s c h o o l ,  h e  worked two y e a r s  f o r  t h e  Supreme c o u r t  of ~ i c h i g a n  a s  

a r e s e a r c h  a t t o r n e y  and a d m i n i s t r a t i v e  a s s i s t a n t .  

As o f  December 31,  1973, t h e  o f f i c e  employed 12 s t a f f  a t t o r n e y s .  

STATUS OF STATE APPELLATE DEFENDER CASES AS OF DECEMBER 31, 1973 

S i n c e  i t s  i n c e p t i o n ,  t h e  S t a t e  A p p e l l a t e  Defender o f f i c e  h a s  



, b 
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r ece ived  1 ,235  assignments. The fol lowing t a b l e  shows t h e  s t a t u s  

of  t hose  ca ses  unresolved a s  of December 3 1 ,  1973. 

PRESENT STATUS OF CASES AS O F  DECEMBER 31, 1973 ( ~ c t i v e L  

Cases a s s igned  t o  t he  o f f i c e  .................................... 64 
Request t o  withdraw appeal  by c l i e n t .  ........................... 1 
T r a n s c r i p t  rece ived  ............................................. 30 
Claim f i l e d  - t r a n s c r i p t  no t  rece ived .  .......................... 40 
Claim f i l e d  - ' t r a n s c r i p t  rece ived  ............................... 136 
App l i ca t ion  f o r  Leave t o  Appeal t o  t he  Court  of Appeals 

f i l e d  ..................................................... 6 
Motion f o r  new t r ia l /new sentenc ing  f i l e d  - f u r t h e r  a c t i o n  

pending ........................................................ 23 
S t a t e  Appe l l a t e  Defender O f f i c e  - Brief  on Appeal f i l e d . .  ..-.... 45 
P r o s e c u t o r ' s  Br ie f  f i l e d  on Appeal .............................. 9 
Ora l  argument reques ted  i n  Court  of Appeals ..................... 100 
Ora l  argument had i n  c o u r t  of Appeals ........................... 25  
Court  of Appeals d e c i s i o n  rendered - f u r t h e r  a c t i o n  

pending .................................................... 15 
.............................. Leave t o  Supreme Court  a p p l i e d  f o r  72 

Leave t o  Supreme Court  g r an t ed  .................................. 9 
Leave t o  Supreme Court  g r an t ed ;  our b r i e f  f i l e d  ................. 6 
P r o s e c u t o r ' s  and our b r i e f  f i l e d  i n  Supreme c o u r t . .  ....-..-..... 8 
Case remanded by Supreme c o u r t ;  f u r t h e r  a c t i o n  necessary  ..-..--. 1 
Fede ra l  ~ i s t r i c t  c o u r t  - Iiabeas corpus  .......................... 

Each case  h a s  been l i s t e d  i n  only one ca tegory .  The ca tegory  

i n d i c a t e s  the  l a s t  procedure which h a s  been done i n  a  p a r t i c u l a r  

c a s e .  For example, when a ca se  is l i s t e d  i n  ca tegory  n ine ,  a  b r i e f  

h a s  been f i l e d  -- t h a t  means t h a t  t he  ca se  has been processed t o  

t h a t  p o i n t .  S p e c i f i c a l l y ,  a  c l a im  of appea l  h a s  been f i l e d ,  t h e  

t r a n s c r i p t  has  been r ece ived ,  and, i n  c e r t a i n  c a s e s ,  a  motion f o r  

remand h a s  been f i l e d .  When another  mat te r  l i s t e d  on the  c h a r t  

occu r s ,  t h e  ca se  i s  removed from t h e  ca t ego ry  i t  was previously 

l i s t e d  under and p laced  under t h e  ca t ego ry  of t h e  la ' s t  event .  



CLOSED CASES AS OF DECEbII3ER 31, 1973 AND D I S P O S I T I O N S  
(Closed in  1973 only)  

The following t a b l e  shows the  d i s p o s i t i o n  of a l l  c a ses  which 

have been c losed  s ince  the formation of the  S t a t e  Appel late  Defender 

Off ice :  

Assigned i n  e r r o r ,  improper assignment, e t c . . .  ................ 
Withdrew a4 counsel ........................................... 
c l i e n t  r e t a i n e d  own counsel  ................................. 
F i n a l  d i s p o s i t i o n  reached i n  t r i a l  c o u r t . .  .................... 

.... Applicat ion f o r  Leave t o  Appeal t o  Court of Appeals ~ e n i e d  
Appeal dismissed a s  moot. ..................................... 
Appeal withdrawn .............................................. 
Court of Appeals dec i s ion  rendered.. .  ......................... 
Prosecu to r ' s  Leave t o  Supreme cour t  denied. . . .  ................ 
Prosecu to r ' s  Leave t o  Supreme cour t  granted ................... 
S t a t e  Appel late  Defender Off ice  Leave t o  Supreme 

Court denied ................................................ 
S t a t e  Appel late  Defender Off ice  Leave t o  Supreme 

............ Court gran ted1  :hen c l i e n t  r e t a ined  own counsel 
Supreme Court dec i s ion  rendered.. . . .  .......................... 

.... W r i t  of C e r t i o r a r i  by prosecutor  denied U.S. Supreme Court 
U.S. Supreme Court Argument and ~ e c i s i o n  ...................... 

Although the  above columns a r e  genera l ly  se l f -explana tory ,  

it  is f e l t  t h a t  more information should be given a s  t o  c e r t a i n  

ca t egor i e s .  The l a rge  number of withdrawn appea ls  is  a t t r i b u t a b l e  

t o  s e v e r a l  f a c t o r s :  The obvious reason f o r  t he  appeal  being with-  

drawn is t h a t  no s u b s t a n t i a l  grounds f o r  present ing  an appeal  could 

be found. Because of t h e  de lay  i n  r ece iv ing  t r a n s c r i p t s ,  it has  o f t en  

been necessary t o  f i l e  a c l a im  of Appeal before  t h e  t r a n s c r i p t  i s  

rece ived  i n  order  t o  p r o t e c t  the  c l i e n t ' s  r i g h t  of appeal .  La t e r ,  

a f t e r  t h e  t r a n s c r i p t  was received and thoroughly reviewed, i t  became 

apparent  t h a t  no i s s u e s  were present  and the  c la im of Appeal was 

withdrawn. I n  s e v e r a l  cases ,  t h e  c l i e n t  was paroled during the 

process  of appeal  and the c l i e n t ,  having regained h i s  freedom, chose 



n o t  t o  pursue  h i s  appea l  . I n  c e r t a i n  c a s e s .  t h e  c l i e n t  was 

seek ing  n o n - j u d i c i a l  r e l i e f  . 

The fo l lowing  t a b l e  shows t h e  r e s u l t s  o b t a i n e d  f o r  c a s e s  

c l o s e d  i n  1973: 

DISPOSITION OF ALL CASES CLOSED SINCE THE FORMATION 
OF THE STATE APPELLATE DEFENDER OFFICE 

.................... Assigned i n  e r r o r .  improper ass ignment .  e t c  
............................................ Withdrew a s  c o u n s e l  

C l i e n t  r e t a i n e d  own c o u n s e l  .................................. 
Assigned t o  a d v i s e  c l i e n t  on ly  ................................ 
C l i e n t  miss ing .  no a c t i o n  p o s s i b l e  ............................. 
F i n a l  d i s p o s i t i o n  reached by t r i a l  c o u r t  ....................... 
Motion t o  d i s m i s s  c h a r g e s  g r a n t e d  by t r i a l  c o u r t  ............... 
C l i e n t  r e l e a s e d  on habeas  corpus  ............................... 
A p p l i c a t i o n  f o r  Leave t o  Appeal t o  t h e  Cour t  of 

Appeals den ied  ............................................... 
Confess ion of e r r o r  by p r o s e c u t o r  r e c e i v e d  a f t e r  c l a i m  

of a p p e a l  f i l e d  .............................................. 
Appeal d i smissed  a s  moot ....................................... 
Appeal withdrawn ............................................... 
Court  of Appeals  d e c i s i o n  rendered ............................. 
P r o s e c u t o r ' s  Leave t o  Supreme Court  den ied  ..................... 
P r o s e c u t o r ' s  Leave t o  Supreme c o u r t  g r a n t e d  .................... 
S t a t e  A p p e l l a t e  Defender O f f i c e  Leave t o  Supreme Cour t  

....................................................... den ied  
S t a t e  A p p e l l a t e  Defender O f f i c e  Leave t o  Supreme Court  

g r a n t e d ,  t h e n  c l i e n t  r e t a i n e d  own c o u n s e l  .................... 
C l i e n t  d i e d  d u r i n g  Supreme c o u r t  a p p e a l  ........................ 
Supreme Cour t  d e c i s i o n  rendered  ................................ 
W r i t  of c e r t i o r a r i  by p r o s e c u t o r  den ied  U.S. Supreme 

Cour t  ........................................................ 
U.S. Supreme Court  argument and d e c i s i o n  ....................... 



During t h e  1973 c a l e n d a r  y e a r ,  t h e  S t a t e  A p p e l l a t e  Defender 

Off i c e  was f inanced  through vouchers  p a i d  by l o c a l  c o u n t i e s  and 

by monies s u p p l i e d  by t h e  L e g i s l a t u r e  through t h e  o f f i c e  of t h e  

Supreme Cour t .  T h i s  ar rangement  was a  c o n t i n u a t i o n  of p o l i c y  

e s t a b l i s h e d  i n  f i s c a l  y e a r  1972-1.973. L e g i s l a t i o n  i s  c u r r e n t l y  

pending i n  t h e  Michigan L e g i s l a t u r e  rerjarding b o t h  t h e  i n t e r -  

mediate  and long-range o p e r a t i o n  of t h e  S t a t e  A p p e l l a t e  Defender 

Off i c e .  

The s t a t i s t i c s  p r e s e n t e d  i n  t h i s  r e p o r t  do n o t  f u l l y  

d e s c r i b e  t h e  work of t h e  S t a t e  A p p e l l a t e  Defender O f f i c e .  

The above s t a t i s t i c s  a s  noted p e r t a i n  on ly  t o  t h e  f i n a l  

a c t i o n  where t h e  S t a t e  A p p e l l a t e  Defender O f f i c e  was involved 

i n  t h e  case .  On t h e  a v e r a g e ,  each c a s e  r e p o r t e d  had two ~ t h e r  

c o u r t  a c t i o n s ,  o t h e r  t h a n  t h e  f i n a l  one h e r e  no ted .  Ac t ions  i n  

t h e  t r i a l  c o u r t  have inc luded :  motions f o r  bond pending a p p e a l ,  

e v i d e n t i a r y  h e a r i n g s ,  mot ions  t o  v a c a t e  s e n t e n c e  and motions f o r  

d i s c l o s u r e  and p r o d u c t i o n  of p resen tence  r e p o r t .  Ac t ions  i n  t h e  

Cour t  of Appeals have inc luded :  b r i e f  on a p p e a l ,  motions f o r  

peremptory r e v e r s a l ,  mot ions  f o r  bond pending a p p e a l ,  i n t e r l o c u t o r y  

a p p e a l s ,  motions f o r  d i s c l o s u r e  and p r o d u c t i o n  of p r e s e n t e n c e  r e p o r t  

and a p p l i c a t i o n s  f o r  l e a v e  t o  appea l .  Ac t ions  i n  t h e  ~ i c h i g a n  Supreme 

Cour t  have inc luded :  a p p l i c a t i o n s  f o r  l eave  t o  a p p e a l ,  i n t e r l o c u t o r y  

a p p e a l s ,  motions f o r  bond pending a p p e a l  and motions f o r  d i s c l o s u r e  

and p roduc t ion  of p r e s e n t e n c e  r e p o r t .  



Another f a c t o r  i n t r i n s i c  t o  an asses:;mcnt of  State A p p z l l a t e  

Defcndez work is t r a v e l  t i n e  f o r  s t a f f  a t t o r n e y s ,  wi?o m u s t  v L s i t  

c l i e n t s  and make c o u r t  appr,i!rances a t  nume r c x s  loca  t ions  throughnu t 

t h e  S t a t e .  Regular monthly appearances  must a l s o  be made b e f o r e  

t h e  Supreme Cour t  and a t  t h e  t h r e e  l o c a t i o n s  of t h e  C3ur t s  of Appeals .  

I n p u t  from s e n i o r  s t a f f  a t t o r n e y s ,  t h e  c h i e f  A p p e l l a t e  Defender,  

and Deputy Defender ,  h a s  been sought by v a r i o u s  committees concerned 

w i t h  cour t ' s ,  p r i s o n s  and law reform. The unique rcandate t o  t h i s  

O f f i c e  by t h e  Supreme Cour t  h a s  c r e a t e d  an  o f f i c e  s p e c i a l i z e d  i n  

t h e  i n t e r a c t i o n s  of t h e s e  a r e a s .  These commit tees ,  formed by the  

L e g i s l a t u r e ,  Supreme c o u r t  and t h e  S t a t e  Bar ,  a p p r o p r i a t e l y  seek  
0 f  

t o  u s e  t h e  e x p e r t i s e  and wide exper ience / the  S t a t e  A p p e l l a t e  Defender 

O f f i c e  l e g a l  s t a f f .  

I t  shou ld  be no ted  t h a t  w h i l e  i n  t h e  p r o c e s s  of p r e p a r i n g  t h i s  

r e p o r t ,  on December 5 ,  1973, t h e  S i x t h  C i r c u i t  Cour t  of Appeals  

dec ided  t h e  c a s e  of M i t c h e l l  v  P e r r y  Johnson, e t  a l ,  N O .  72-1481. 

While t h e  r a m i f i c a t i o n s  of t h i s  op in ion  and f u t u r e  Uni ted S t a t e s  

Supreme Court  a c t i o n  on a s i m i l a r  c a s e  now pending i n  t h a t  c o u r t  

remain u n c l e a r ,  it is a p p a r e n t  t h a t  counse l  w i l l  now be s u p p l i e d  

t o  i n d i g e n t  d e f e n d a n t s  f o r  purposes  of p r e p a r i n g  an A p p l i c a t i o n  

f o r  Leave t o  Appeal from d e c i s i o n  of t h e  Michigan Court  o f  Appeals 

t o  t h e  Michigan Supreme Cour t .  The impact o f  t h i s  op in ion  wcs n o t  

f e l t  by t h i s  O f f i c e  i n  t h e  c a l e n d e r  year  o f  1973, b u t  w i l l  have 

i ts  maximum e f f e c t  e a r l y  i n  1974. 

I n  c o n c l u s i o n ,  i t  can be noted t h a t  t h e  work load of  t h e  

S t a t e  A p p e l l a t e  Defender O f f i c e  i n c r e a s e d  d u r i n g  c a l e n d a r  y e a r  

1973. C l e a r l y ,  judging n o t  on ly  from t h e  1973 i n c r e a s e  i n  work 



load  from t h a t  of p r e v i o u s  y e a r s ,  b u t  also from t h e  impact of 

M i t c h e l l  expanding t h e  r i g h t  t o  counse l  f u r t h e r  i n  t h e  a p p e l l a t e  

p r o c e s s ,  the  S t a t e  A p p e l l a t e  ~efender Office r e s p o n s i b i l i t i e s  w i l l  

c o n t i n u e  t o  grow. 


