
1974 ANNUAL REPORT O F  TRE STATE APPELLATE DEFENDER OFFICE 

INTRODUCTION 

T h i s  O f f i c e  was c r e a t e d  i n  mid-1970 and o f f i c i a l l y  began -. - .& a- 

a c c e p t i n g  ass iqnments  i n  September o f  t h a t  y e a r .  The purpose  o f -  - - 

t h i s  O f f i c e  h a s  been t o  p r o v i d e ,  i n  c r i m i n a l  p o s t - c o n v i c t i o n  m a t t e r s ,  

competent  l e g a l  r e p r e s e n t a t i o n  c o n s i s t e n t  w i t h  c o n s t i t u t i o n a l  r e q u i r e -  

ments o f  e q u a l  j u s t i c e  and due p r o c e s s .  

The Defender depends on t h e  J u s t i c e s  o f  t h e  Supreme Cour t  o f  
-- - 

Michigan,  Cour t  of Appeals  o f  Michigan, t h e  C i r c u i t  Cour t s  i n  t h e  - -- - - 

S t a t e  of  Michigan and D e t r o i t  R e c o r d e r ' s  C o u r t  f o r  a l l  o f  i t s  

appo in tments  t o  r e p r e s e n t  i n d i g e n t s  on a p p e a l .  

Once t h e  Defender i s  a p p o i n t e d  a s  c o u n s e l  f o r  a  p a r t i c u l a r  

c l i e n t ,  t h e  c o u r t  documents a r e  p rocessed  and one o f  t h e  s t a f f  

a t t o r n e y s  i s  a s s i g n e d  t o  h a n d l e  t h a t  c a s e  u n t i l  comple t ion .  I n  

g e n e r a l ,  t h e  a t t o r n e y ' s  work c o n s i s t s  of  examining t h e  lower  c o u r t  

documents, r e s e a r c h i n g  i s s u e s ,  making mot ions ,  and o r a l  arguments 

and w r i t i n g  b r i e f s .  

T h i s  O f f i c e  h a s  employed j u n i o r  and s e n i o r  law s t u d e n t s  a s  

r e s e a r c h  a s s i s t a n t s  i n  an  e f f o r t  t o  u t i l i z e  t h e  a t t o r n e y ' s  t i m e  more - 
- 

e f f i c i e n t l y  and a l s o  t o  p rov ide  a  c o n t i n u i n g  s o u r c e  of  w e l l  t r a i n e d  

c r i m i n a l  a p p e l l a t e  a t t o r n e y s .  

-'.- -''rh?i. u n i v e r s i t y  o f  ~ i c h i g a n  Law School and t h i s  o f  £ i c e  a r e  - - - 
o p e r a t i n g  a  program p r o v i d i n g  i n s t r u c t i o n  i n  a p p e l l a t e  p r a c t i c e .  

Approximately 20 s t u d e n t s  p e r  semes te r  a r e  i n v o l v e d  do ing  a c t u a l  

r e s e a r c h  on pending c a s e s .  A l l  pending c a s e s  a r e  from t h e  Defender .  

The r e c i p r o c a l  b e n e f i t s  are a  meaningful  l e a r n i n g  e x p e r i e n c e  f o r  t h e  

s t u d e n t  a s  w e l l  a s  a  v a l u a b l e  r e s o u r c e  f o r  t h i s  O f f i c e .  



O R G A N I Z A T I O N  AND STAFF 

The S t a t e  A p p e l l a t e  Defender O f f i c e  is  s u p e r v i s e d  by a seven 

member commissi&; t h e  A p p e l l a t e  P u b l i c  Defender Commission. The 

commission i s  a p p o i n t e d  by t h e  Governor on t h e  recommendation o f  

v a r i o u s  b o d i e s .  The t r i a l  c o u r t s ,  t h e  Cour t  o f  Appeals and t h e  

Supreme Cour t  each  have one recommendation; t h e  S t a t e  Bar ,  two 

recommendations, and t h e  Governor, two recommendations. The p r e s e n t  

commission i s  composed o f :  

C h a i r  Pe r son  

Wil l iam R. Walsh, J r . ,  Esq. ,  a  P o r t  Huron At to rney  

Commission Members 

The Honorable Donald S. Leonard,  R e c o r d e r ' s  
Cour t  Judge 

The Honorable George N .  Bashara ,  J r . ,  Cour t  
o f  Appeals  Judge 

John F o l e y ,  Esq. ,  a  Kalamazoo At to rney  
John Emery, Esq. ,  a  D e t r o i t  At to rney  
Seymour P o s n e r ,  Esq. ,  a  D e t r o i t  At to rney  
Hondon Hargrove,  a Michigan P a r o l e  Board Member 

- - -  - ...-. 
The c u r r e n t  s t a t e  A p p e l l a t e  Defender i s  James R. Neuhard, who 

succeeded Ar thur  J. Tarnow, who r e s i g n e d  i n  t h e  summer o f  1 9 7 2 .  

M r .  Neuhard g r a d u a t e d  from t h e  U n i v e r s i t y  o f  Not re  Dame (under-  
-.-;- - - . % 

-- *". - 

g r a d u a t e )  and t h e  U n i v e r s i t y  of  Michigan Law Schoo l .  He was a n  honor 

s t u d e n t  th roughout  undergradua te  schoo l .  I n  b o t h  undergradua te  and 

law s c h o o l  h e  was i n v o l v e d  i n  commissions d e a l i n g  w i t h  b l a c k  admiss ions ,  

c i v i l  r i g h t s ,  u rban  problems and s t u d e n t s '  r i g h t s .  Once g r a d u a t e d  from 

law s c h o o l ,  he worked two y e a r s  f o r  t h e  Supreme Cour t  of Michigan a s  

a r e s e a r c h  a t t o r n e y  and a d m i n i s t r a t i v e  a s s i s t a n t .  M r .  Neuhard i s  

c u r r e n t l y  C h a i r  Pe r son  o f  t h e  A p p e l l a t e  Defenders  Counci l  of  t h e  

N a t i o n a l  Lega l  Aid and Defender A s s o c i a t i o n .  I n  h i s  c a p a c i t y  a s  a n  

a p p e l l a t e  d e f e n d e r  he h a s  argued b e f o r e  every  l e v e l  c o u r t  i n  t h e  S t a t e  



and bas  r e p r e s e n t e d  t h i s  S t a t e  b e f o r e  t h e  Uni ted  S t a t e s  Supreme 

Court. 

STATUS OF STATE SPPELLATE DEFENDER CASES AS OF DECEMBER 31, 1974 

-- - - 

S i n c e  i t s  i n c e p t i o n ,  t h e  S t a t e  A p p e l l a t e  Defender O f f i c e  h a s  

r e c e i v e d  1 ,945  ass ignments .  The fo l lowing  t a b l e  shows t h e  s t a t u s  

of  t h o s e  c a s e s  unreso lved  a s  of December 31, 1974. 

PRESENT STATUS OF CASES AS OF DECEMBER 31, 1 9 7 4  (ACTIVE) 

Cases a s s i g n e d  t o  t h e  Office-------------------------------------- 6 1 
Request  t o  withdraw a p p e a l  by client------------------------------ 8 

Claim f i l e d  - t r a n s c r i p t  n o t  received----------------------------- 7 2 
Claim f i l e d  - t r a n s c r i p t  received--------------------------------- 199 
A p p l i c a t i o n  f o r  Leave t o  Appeal t o  t h e  Cour t  o f  Appeals f i led-----  9 
Motion f o r  new t r i a l / n e w  s e n t e n c i n g  f i l e d  - f u r t h e r  action-------- 31 
S.A.D.0. B r i e f  on Appeal filed------------------------------------ 5 6 
P r o s e c u t o r ' s  Br ief  on Appeal filed-------------------------------- 123 
O r a l  Argument had i n  t h e  Cour t  of  Appeals------------------------- 3 4 
Motion f o r  Remand - E v i d e n t i a r y  Hearing--------------------------- 2 
Cour t  of Appeals d e c i s i o n  r e n d e r e d  - f u r t h e r  a c t i o n  pending (Won)- 6 
Cour t  of Appeals d e c i s i o n  rendered  - f u r t h e r  a c t i o n  pending (Los t ) -  12  
S.A.D.O. A p p l i c a t i o n  Leave t o  Supreme Court  a p p l i e d  for----------- 17 
P r o s e c u t o r ' s  A p p l i c a t i o n  Leave t o  Supreme Court  a p p l i e d  for------- 2 
Assignment t o  p r e p a r e  Leave t o  Supreme Court---------------------- (222 '/ 
A p p l i c a t i o n  t o  Supreme Cour t  f o r  Leave from ass ignment  f i l e d - - - - - - 1 1 8  I 
Leave t o  Supreme Cour t  granted------------------------------------ 1 1\ 
Leave t o  Supreme Cour t  g r a n t e d ;  o u r  b r i e f  filed------------------ 7' 
P r o s e c u t o r ' s  and o u r  b r i e f  f i l e d  i n  t h e  Supreme Court------------- 15  
Case remanded by Supreme Court  7 f u r t h e r  a c t i o n  necessary--------- 4 
F e d e r a l  D i s t r i c t  Cour t  Habeas Corpus------------------------------ 1 / 

--Each c a s e - h a s  been l i s t e d  i n  o n l y  one c a t e g o r y .  The ca tegory-  
3 7 o  

i n d i c a t e s  t h e  l a s t  p rocedure  which h a s  been done i n  a p a r t i c u l a r  

c a s e .  For  example, when a c a s e  i s  l i s t e d  i n  c a t e g o r y  n i n e ,  a b r i e f  

has  been f i l e d  -- t h a t  means t h a t  t h e  c a s e  h a s  been p rocessed  t o  

t h a t  p o i n t .  S p e c i f i c a l l y ,  a c l a i m  o f  appea l  h a s  been f i l e d ,  t h e  

t r a n s c r i p t  h a s  been r e c e i v e d ,  and,  i n  c e r t a i n  c a s e s ,  a motion f o r  

remand h a s  been f i l e d .  When a n o t h e r  m a t t e r  l i s t e d  on t h e  c h a r t  o c c u r s ,  

t h e  c a s e  i s  removed from t h e  c a t e g o r y  it w a s  p r e v i o u s l y  l i s t e d  under 

and ? l a c e d  under t h e  c a t e g o r y  of t h e  l a s t  e v e n t .  



I t  shou ld  be no ted  and w i l l  be  d i s c u s s e d  l a t e r  t h a t  t h e r e  

i s  a new c a t e g o r y  of "Assignment t o  p repare  Leave t o  t h e  Michigan 

Supreme Court."- These "new" ass ignments  r e s u l t e d  i n  a d r a m a t i c  
-* 

i n c r e a s e  i n  t h e  work of t h e  O f f i c e .  

The f o l l o w i n g  t a b l e  shows t h e  d i s p o s i t i o n  o f  a l l  c a s e s  which 

have been c l o s e d  s i n c e  t h e  fo rmat ion  of t h e  S t a t e  A p p e l l a t e  Defender 

Off i c e  : 

CLO-SED CASES AS OF DECEMBER 31, 1974, AND DISPOSITIONS - CLOSED I N  1974 

Assigned i n  e r r o r ,  improper ass ignment ,  etc.---------------------- 
Withdrew a s  counsel----------------------------------------------- 
C l i e n t  r e t a i n e d  own counsel--------------------------------------- 
F i n a l  d i s p o s i t i o n  reached  i n  t r i a l  court-------------------------- 
Case d i smissed  - c l i e n t  died-------------------------------------- 
A p p l i c a t i o n  f o r  Leave t o  Appeal t o  Court  of Appeals denied-------- 
A ~ p e a l  withdrawn-------------------------------------------------- 
Court  o f  Appeals d e c i s i o n  rendered---------------------:------------ 
Supreme Cour t  - c l i e n t  found n o t  indigent------------------------- 
P r o s e c u t o r ' s  Leave t o  Supreme Court  denied-----------=------------ 
S.A.D.O. Leave t o  Supreme C o u r t  denied---------------------------- 
Supreme Court  d e c i s i o n  - Won-------------------------------------- 
Supreme Court  d e c i s i o n  - Lost------------------------------------- 
W r i t  o f  Habeas Corpus dismissed----------------------------------- 

I t  shou ld  be no ted  t h a t  t h e  above a r e  c a s e s  where a c t i o n  h a s  

ceased  and n-0" f z r t h e r  a c t i o n  i s  contemplated.  Although t h e  above 

columns a r e  g e n e r a l l y  s e l f - e x p l ~ n a t o r y ,  it i s  f e l t  t h a t  more i n f o r m a t i c n  

should be g iven  a s  t o  c e r t a i n  c a t e g o r i e s .  The number o f  withdrawn 
. - _-- A _ . L" 

a p p e n s  i-s a t t r i % u t a b l e  t o  s e v e r a l  f a c t o r s :  The obvious  r e a s o n  £or- ' the  

appea l  b e i n g  withdrawn i s  t h a t  no s u b s t a n t i a l  grounds f o r  p r e s e n t i n g  

an a p p e a l  cou ld  be found. Because of t h e  d e l a y  i n  r e c e i v i n g  t r a n s c r i p t s ,  

it h a s  o f t e n  been n e c e s s a r y  t o  f i l e  a Claim of Appeal b e f o r e  t h e  t r a n -  

s c r i p t  i s  r e c e i v e d  i n  o r d e r  t o  p r o t e c t  t h e  c l i e n t ' s  r i g h t  of a p p e a l .  

L a t e r ,  a f t e r  t h e  t r a n s c r i p t  was rece ived  and thoroughly  reviewed,  it 

became a p p a r e n t  t h a t  no i s s u e s  were p r e s e n t  and t h e  Claim of Appeal was 

withdrawn. I n  s e v e r a l  c a s e s ,  t h e  c l i e n t  was p a r o l e d  d u r i n g  t h e  



p r o c s s s  o f  a p p e a l  and  t h e  c l i e n t ,  hav ing  r e g a i n e d  h i s  f reedom,  c h o s e  

n o t  t o  p u r s u e  h i s  a p p e a l .  I n  c e r t a i n  c a s e s ,  t h e  c l i e n t  was s e e k i n g  

n o n - j u d i c i a l  r e l i e f .  - 
The fo lTowing t a b l e  shot\~s t h e  r e s u l t s  o b t a i n e d  f o r  c a s e s  c l o s e d  - - -- 

DISPOSITION OF ALL CASES CLOSED SINCE THE FORMATION 
OF THE STATE APPELLATE DEFENDER OFFICE 

Ass igged  i n  e r r o r ,  imprope r  a s s ignmen t ,  etc.------------------- 2 7 
Withdrew as counsel-------------------------------------------- 6 
C l i e n t  r e t a i n e d  own counsel------------------------------------ 11 
Ass igned t o  a d v i s e  c l i e n t  only--------------------------------- 1 
C l i e n t  m i s s i n g ,  no  a c t i o n  possible----------------------------- 
C a s e  d i s m i s s e d  - c l i e n t  died----------------------------------- 
F i n a l  d i s p o s i t i o n  r e a c h e d  by t r i a l  court----------------------- 
Mot ion  t o  d i s m i s s  c h a r g e s  g r a n t e d  by t r i a l  court--------------- 
C l i e n t  r e l e a s e d  on  habeas corpus------------------------------- 
A p p l i c a t i o n  f o r  Leave t o  Appeal  t o  t h e  C o u r t  o f  Appea l s  d e n i e d -  
C o n f e s s i o n  o f  e r r o r  by p r o s e c u t o r  r e c e i v e d  a f t e r  c l a i m  o f  

a p p e a l  filed----------------------------------------z-------- 
I 

A ~ ~ e a l  d i s m i s s e d  a s  moot--------------------------------------- 
& - 

- Appeal .withdra~n-------------------------------------~---------- - 1 4 3  

C o u r t  o f  Appea l s  d e c i s i o n  rendered----------------------------- 412 
Supreme C o u r t  - c l i e n t  n o t  found indigent---------------------- 1 
P r o s e c u t o r ' s  Leave t o  Supreme C o u r t  denied--------------------- 1 2  
P r o s e c u t o r ' s  Leave t o  Supreme Cour t  granted-------------------- 1 
S.A.D.O. Leave t o  Supreme C o u r t  denied------------------------- 158  
S.A.D.O. Leave t o  Supreme C o u r t  g r a n t e d ;  c l i e n t  r e t a i n e d  own 
counsel------------------------------------------------------ 1 

C l i e n t  d i e d  d u r i n g  Supreme C o u r t  appeal------------------------ 1 
Supreme C o u r t  d e c i s i o n  rendered-------------------------------i 7 6 
W r i t  o f  Habeas Corpus  dismkssed-------------------------------- 2 
Wri t -o f  C e r t i o r a r i  by p r o s e c u t o r  d e n i e d  U.S.- Supreme- Court----- - 1 
U n i t e d  S t a t e s  Supreme C o u r t  argument and decision-------------- 1 

* .. , 

FINANCING 

Dur ing  t h e  1974 c a l e n d a r  y e a r ,  t h e  S t a t e  A p p e l l a t e  Defende r  

O f f i c e  w a s  f i n a n c e d  t h r o u g h  vouche r s  p a i d  by l o c a l  c o u n t i e s  and  

by monies s u p p l i e d  by  t h e  L e g i s l a t u r e  t h r o u g h  t h e  O f f i c e  o f  t h e  

Supreme C o u r t .  T h i s  a r r a n g e m e n t  was a c o n t i n u a t i o n  o f  p o l i c y  

e s t a b l i s h e d  i n  f i s c a l  y e a r  1973-1974. L e g i s l a t i o n  h a s  been  and 

w i l l  b e  pend ing  i n  t h e  Michigan  L e g i s l a t u r e  r e g a r d i n g  b o t h  t h e  i n t e r -  

m e d i a t e  and  long- range  o p e r a t i o n  o f  t h e  S t a t e  A p p e l l a t e  Defender  O f f i c e .  



The s t a t i s t i c s  p r e s e n t e d  i n  t h i s  r e p o r t  do n o t  f u l l y  

d e s c r i b e  t h e w o r k  of  t h e  S t a t e  A p p e l l a t e  Defender O f f i c e .  

The above s t a t i s t i c s  a s  no ted  p e r t a i n  o n l y  t o  t h e  f i n a l  

a c t i o n  where t h e  S t a t e  A p p e l l a t e  Defender O f f i c e  was invo lved  

i n  t h e  c a s e .  On t h e  a v e r a g e ,  each c a s e  r e p o r t e d  had two o t h e r  

c o u r t  a c t i o n s ,  o t h e r  t h a n  t h e  f i n a l  one h e r e  no ted .  Ac t ions  i n  

t h e  t r i a l  c o u r t  have i n c l u d e d :  motions f o r  bond pending a p p e a l ,  

e v i d e n t i a r y  h e a r i n g s ,  mot ions  t o  v a c a t e  s e n t e n c e  and motions f o r  

d i s c l o s u r e  and p r o d u c t i o n  o f  p r e s e n t e n c e  r e p o r t .  Ac t ions  i n  t h e  

C o u r t  of Appeals  have i n c l u d e d :  b r i e f  on a p p e a l ,  mot ions  f o r  

peremptory r e v e r s a l ,  mot ions  f o r  bond pending a p p e a l ,  i n t e r l o c u t o r y  

a p p e a l s ,  motions f o r  d i s c l o s u r e  and p roduc t ion  o f  p r e s e n t e n c e  r e p o r t  

- - ..-and a p p l i c a t i o n s  f o r  l e a v e  -t+ appea4; Ae t ions  i n  t h e  Michigan Supreme - 

Cour t  have inc luded :  a p p l i c a t i o n s  f o r  l e a v e  t o  a p p e a l ,  i n t e r l o c u t o r y  

a p p e a l s ,  mot ions  f o r  bond pending appea l  and mot ions  f o r  d i s c l o s u r e  

and p r o d u c t i o n  of p r e s e n t e n c e  r e p o r t .  The i s s u e  r e g a r d i n g  p r o d u c t i o n  

and a c c e s s  t o  t h e  p r e s e n t e n c e  r e p o r t  h a s  been r e s o l v e d  d u r i n g  t h e  p a s t  

c a l e n d a r  y e a r  th rough  Cour t  Rule and Supreme Cour t  d e c i s i o n s .  

Another f a c t o r  i n t r i n s i c  t o  an  assessment  o f  S t a t e  A p p e l l a t e  

- Defender  work i s  t r a v e l  t i m e  f o r  s t a f f  a t t o r n e y s ,  who must v i s i t  

c l i e n t s  and make c o u r t  appearances  a t  numerous l o c a t i o n s  th roughout  

t h e  S t a t e .  Regular  monthly appearances  must a l s o  be  made b e f o r e  t h e  

Supreme Cour t  and a t  t h e  t h r e e  l o c a t i o n s  of  t h e  Cour t s  of  Appeals .  

I n p u t  from s e n i o r  s t a f f  a t t o r n e y s ,  t h e  Chief  A p p e l l a t e  Defender ,  

and Deputy Defender ,  h a s  been sought  by v a r i o u s  committees concerned  

w i t h  c o u r t s ,  p r i s o n s  and law reform.  The un ique  mandate t o  t h i s  O f f i c e  

by t h e  Supreme Cour t  h a s  c r e a t e d  a n  O f f i c e  s p e c i a l i z e d  i n  t h e  i n t e r -  

a c t i o n s  o f  t h e s e  a r e a s .  These committees,  formed by t h e  L e g i s l a t u r e ,  



Supreme Court and the State Bar, appropriately seek to use the 

expertise and wide experience of the State Appellate Defender Office 

legal staff. 

It shuuZ23-be noted that on December 5, 1973, the Sixth Circuit 

Court of Appe-als decided the case of lrlitchell v Perry Johnson, et al, 

No. 72-1481. The impact of this opinion was not felt by this Office 

in the calendar year of 1973, but had its effect in 1974. 

In conclusion, it can be noted that the work load of the 

State Appellate Defender Office increased dramatically during calendar 

year 1974. Clearly, judging not only from the 1974 increase in work 

load from that of previous years, but also from the impact of Mitchell 

expanding the right to counsel further in the appellate process, the 

State Appellate Defender Office responsibilities will continue to grow. 

It can be assumed that the impact of recent legislation and case 

law will cause>creased_de@s for assigned counsel in Michigan. 

The new Mental Health Code and companion case law requires appointment 

of counsel for involuntary commitments. These cases statewide number 

in the thousands. Argersinger, v Hamlin, a United States Supreme Court 

case requires appointment of counsel in misdemeanors where the Defendant 

faces the possibility of a jail'term. It can be anticipated that the 

need for assigned counsel will therefore continue to expand at an 

. -. - ever .&ncrea~~i~n_q*%~-~ This in turn will strain every county in- this % 

--- 

State where lawyers able to do assigned representations remain under- 

ratioed to the population of the county. 
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Alcona 0 ' 

Alger 1 
Al legan  0 - 
Alpena 1 
Antrim 1 
Arenac 2 
Baraga 0 

Barry 11 
- - - -Bay  14  

Benzie 2 
B e r r i e n  45 
Branch 8 
Calhoun 16  
Cass 7 

Char levoix  0 
Cheboygan 0 
Chippewa 6 
C l a r e  0 
C l i n t o n  0 
Crawf o r d  2 
D e l t a  2 

. - *- -- -- --- 
Dickinson  1 
Eaton 9 
Emme t 0 
Genesee 0 
Gladwin 0 
Gogebic 0 
Gnd T rave r se  3 

I r o n  2 
I s a b e l l a  0 
Jackson  90 
K a r a m a z o o  7 
Kalkaska 0 
Kent 9 
Keweenaw 0 

Lake 0 
--_- - -d 

Leelanau 0 
Lenawee 2 0 
L iv ings  t on  0 
Luce 0 
Mackinac 0 

Presque I s l e  
Roscominon 
Saginaw 
S t .  C l a i r  
S t .  Joseph 
S a n i l a c  
S c h o o l c r a f t  
Shiawassee 

/ 

- - . T u s c a l ~  -. -. --. . 
Van Buren 
Washtenaw 
Wayne 
Wexf o rd  

Reco rde r ' s  Court  

G r a t i o t  0 
H i l l s d a l e  2 . .  

Houghton 1 
Huron 0 
Ingham 0 
I o n i a  0 
I o sco  3 

Mac omb 0 / 
M a n i s t s  - - 
Marquette  
Mason = - -- -- 
Mecos t a  0 
Menominee 1 
Midland 1 

,---. -. .  - - .  -.- .. ....- 7- ---- - . -  -. - - 
TI> s - 0 
Monroe 20 
Montcalm 0 
Montmorency 0 
Muskegon 0 
Mewaygo 0 
Oakland 6 

Oceana 0 
Ogemaw - 2 
Ontonagon 0 
Osceola 2 
Oscoda 0 

s Otsego 0 
Ottawa 1 


