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Michigan Appellate Assigned Counsel System and the State Appellate Defender Office.

The Mission of the Appellate Defender Commission is to provide high-quality, efficient and
effective, appellate defense services composed of a state-funded public defender office (State

Appellate Defender Office) and an assigned counsel pancl (Michigan Appellate Assigned
Counsel System). '
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MISSION STATEMENTS

APPELLATE DEFENDER COMMISSION: To provide a high-quality, efficient and effective, mixed indigent

appellate defense system composed of a state-funded public defender office (State Appellate Defender Office) and a
county-funded, assigned counsel panel (Michigan Appellate Assigned Counsel System).

STATE APPELLATE DEFENDER OFFICE: To provide cost-efficient, high-quality, timely, public appellate
defense services to indigent criminal defendants in cases assigned by the courts. As an outgrowth of that representation,
to provide legal resources and training materials to support private criminal defense practitioners assigned to represent
indigent criminal defendants, to enhance the quality and effectiveness of that representation and reduce indigent defense
and overall criminal justice costs to State and local governmental units.

MICHIGAN APPELLATE ASSIGNED COUNSEL SYSTEM: To compile and maintain a statewide roster of

attorneys eligible and willing to accept criminal appellate assignments and to engage in activities designed to enhance
the capacity of the private bar to render effective assistance of appellate counsel to indigent defendants.

STATE APPELLATE DEFENDER OFFICE
GOALS

¢ Handle no less than 25% of the assigned indigent criminal appeals.
¢ Provide high-quality, timely, effective appellate defense services.
¢ Distribute services to all counties fairly and efficiently.

¢ Provide support services seasonably and efficiently to all assigned counsel in the state.

OBJECTIVES

¢ Maintain quality.

e Avoid unnecessary delay.

¢ Increase efficiency through innovation and automation.

* Reduce cost to counties (which pay for all appeals handled by private assigned counsel) by changing case allocation
formula to assign SADO more costly, complex Level 3 cases while maintaining and supporting a mixed system of
representation.

* Lower assigned counsel costs by reducing attorneys’ need to duplicate work already done by SADO and other
contributors, and efficiently supply current legal information to all assigned counsel to reduce errors-and reduce the

need for appeals.

. MICHIGAN APPELLATE ASSIGNED COUNSEL SYSJJVL,‘
GOALS and OBJECTIVES

To ensure that cases are a551gned by appropriate methods to qualified lawyers; that these lawyers receive appropriate -
training and resource materials to enable them to provide effective representation for their clients; and that the lawyers
comply with minimum performance standards when representing their chents
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HISTORY, STATUTES, STRUCTURE and GOVERNANCE

The Appellate Defender Act was signed into law by Governor William G. Milliken in 1978 and
created the Appellate Defender Commission within the office of the State Court Administrator -
(MCL 780.711 et. seq). The legislation directed the Commission to:

e Develop a system of indigent appellate defense services, which shall include services
provided by the State Appellate Defender Office (SADO). MCL 780.712(4),

e Develop minimum standards to which all indigent criminal appellate defense services shall
conform. MCL 780.712(5),

e Compile and keep current a statewide roster of 'private attorneys willing to accept criminal
appellate appointments. MCL 780.712(6), and

e Provide continuing legal education for those private attorneys. MCL 780.712(7)

After a series of public hearings, the Commission determined that a mixed system of full-time
defenders and assigned private attorneys would best serve the long-term interests of the entire
system. The Commission promulgated regulations governing the system for appointment of
counsel and minimum standards for indigent criminal appellate defense representation, which
were approved by the Supreme Court in Administrative Order 1981-7. 412 Mich Ixv, et. seq.

The Michigan Appellate Assigned Counsel System (MAACS) administers the assignment of all
cases and the roster of private assigned appellate counsel. The State Appellate Defender Office
(SADO) staff attorneys are state-funded and handle about 25% of the total appellate assignments.
The remaining 75% are handled by MAACS roster attorneys who are appointed and paid by the
counties.

In 2001 the Office of the Auditor General conducted its most recent performance audit of the
Commission (the last audit occurred in 1992). The Auditor General concluded that the
Commission’s system for providing indigent appeal services through SADO and MAACS was
“generally effective and efficient.” Further audit details are set out in the separate sections for -
each agency that follow.

The Commission consists of seven members appointed by the Governor. Six Commission
members are recommended for the Governor’s appointment: two by the Supreme Court, two by
the State Bar (one of which was vacant during 2001), one by the Court of égpg;g]s,‘and one by
the Michigan Judges Association. The seventh member is a non-lawyer selected by the
Governor. The Commission members in 2001 were: D. Joseph Olson (Chairperson) and Joseph
P. Overton (Vice-Chair), Supreme Court designees; Honorable Kenneth N. Sanborn, Michigan
Judges Association designee; Allan S. Falk, Court of Appeals designee; John E.S. Scott, State
Bar designee; and Bethany Goodman, Governor’s designee.
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STATE APPELLATE DEFENDER OFFICE

SADO was formed in 1969 as a result of a grant submitted by the Michigan Supreme Court to
the Law Enforcement Assistance Administration (LEAA). The Supreme Court established the -
Appellate Defender Commission pursuant to Administrative Order 1970-1 and charged it with

the duty to provide high-quality, cost-efficient legal representation of indigent criminal
defendants in post-conviction matters.

In 1979, the Appellate Defender Act, 1978 PA 620, MCL 780.711 et seq., formally established
the office. The legislation specifically limits SADO to any criminal, post-conviction cases that it
is appointed to by a court. It cannot veluntarily accept cases, nor handle general civil lawsuits or
sue the Department of Corrections (except technically in collateral criminal appeal matters such
as federal habeas corpus and state mandamus to compel compliance with laws affecting appeals).

The Appellate Defender Act requires that SADO be assigned no less than 25% of all indigent .
criminal appeals, but limits the total cases the office accepts to “only that number of cases that
will allow it to provide quality defense services consistent with the funds appropriated by the
Legislature” (MCL 780.716(c)). Given the rise and fall of funding and number of appeals, the
Appellate Defender Commission must monitor and balance SADQO’s case intake based on its
resources, the overall assignment rate, and the projected number of appeals for any given year.

The principal office of SADO is at 645 Griswold, Suite 3300, Detroit, MI 48226. A branch
office is located in Lansing, Michigan. In addition, the office runs criminal appellate practice
clinics at the University of Michigan Law School and Wayne State Law School. Lansing-based
Defenders serve as adjuncts at the Cooley Law School.

SADO’s Criminal Defense Resource Center began in 1977. It is located in SADO’s Detroit
office and provides a brief bank, newsletters, motion manuals, trial and sentencing books, recent
case summaries, direct training events, a complete web-based version of its printed products with
full-text search capabilities of its brief bank and additional support and training materials, and

phone and legal information support for its staff attorneys and several thousand assigned counsel
throughout the state.

SADO Director James R. Neuhard, Chief Deputy Defender Norris J. Thomas, Jr., and the
Criminal Defense Resource Center Director Dawn Van Hoek are in the Detroit office. Deputy

Defender Marty Tieber manages the Lansing office, where Special Unit Manager Sheila
Robertson-Deming also is housed.
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MICHIGAN APPELLATE ASSIGNED COUNSEL SYSTEM

MAACS began to administer the appellate assignment process and maintain the roster of
attorneys eligible for assignments in 1985. MAACS is charged with ensuring that cases are -
assigned by appropriate methods to qualified lawyers, that these lawyers receive appropriate
training and resource materials, and that they comply with minimum performance standards
when representing assigned appellate clients. It is also directed “to engage in activities designed
to enhance the capacity of the private bar to render effective assistance of appellate counsel to
indigent defendants.” MAACS Reg. 1(1)

The offices of MAACS are located in Lansing, Michigan. The MAACS Administrator is

Terence R. Flanagan; Deputy Administrator is Thomas M. Harp; and Associate Administrator is
Priscilla Cheever. ;
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ANNUAL REPORT OF |
THE STATE APPELLATE DEFENDER OFFICE
FOR JANUARY 1,2001 THROUGH DECEMBER 31, 2001

Over the years, two of the most important functions of the Appellate Defender Commission have
been balancing SADO’s workload with its funded capacity and allocating the caseload and
workload between SADO and the roster attorneys in the Michigan Assigned Counsel System
(MAACS). MAACS creates and manages the list of private attorneys accepting indigent
criminal appellate assignments. Together, MAACS and SADO attorneys handle 100% of the
assigned appeals for the State of Michigan.

The balancing and distribution of the workload between SADO and private assigned counsel is
most often necessary when SADO is assigned more cases than it has capacity to handle. To
address this issue, the Commission has employed several strategies attempting to meet the timing
and quality demands of the Courts, the resources of SADO, the needs of the counties and the
distribution and availability of qualified appellate counsel willing to accept appointments.

The number of assigned criminal appeals rapidly grew from the low 2,000’s in the early 1980°s
to over 6,400 in 1993. This growth placed enormous strain on the entire appellate system —
courts, court reporters, prosecution as well as the defense. During this period of growth, the state
faced numerous budget crises and budget cuts. In addition, SADO’s budget was reduced on
several occasions. An additional stress was the Court of Appeal’s delay reduction policies that
included significant reductions in time or elimination of motions to extend time to file the
appellant’s brief. Failure to file timely resulted in potential forfeiture or waiver of meritorious
issues and personal cost assessments on the attorneys handling the cases.

From time to time these pressures have forced the Commission to reduce SADO’s case intake
pursuant to its statutory mandate to “Accept only that number of assignments and maintain a
caseload which will insure quality criminal defense services consistent with the funds
appropriated by the state.” [MCL] 780.716 ...(c).. When its. workload exceeds its case handling
capacity, the Commission has closed the office to new assignments for short periods to match the
caseload with the appropriations. While this method reduced the assignments in gross over a year
period, it failed to offer predictability in the processing of appeals. Because of the unevenness
caused by periodic closings during the chronic overload of the early 1990’s, the Commission
reduced SADO’s percentage of cases from 25% to approximately 17%.

After the caseload peaked in 1993 and began to fall, SADO continued to increase its capacity
through the use of automation and using funds from eliminated support positions to increase
attorney positions. By 1996, SADO had eliminated its backlog. Subsequently, the Commission
first returned SADO to its 25% share of the appeals. Then after reviewing the system’s needs,
ultimately changed the formula from a flat 25% of all assignments to 50% of the Level 3, 25% of
the Level 2 and 20% of the Level 1 appeals. This new formula better harmonized the needs of
the system at that time with the resources of SADO and MAACS.
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CHANGE IN THE MIX OF CASES ASSIGNED TO SADO

In February 1999, the Appellate Defender Commission increased SADO’s Level 3! appeals to
50%, and by the end of 2000, the formula had been fully implemented.

Table IV, page 5 of the Appendix, shows the percentages and number of Level 3 cases assigned
to SADO since 1994. Even when SADO should have received only 25% of Level 3 cases, it
consistently was assigned well over 25%. Moreover, when SADO’s overall percentage of
appeals had been reduced to 17% up until 1998, it often received over 35% of the Level 3 cases;
twice the number it should have been assigned if the counties had strictly rotated the list. This
practical reality drove the decision to change the formula to reflect the use and needs of the
system. Unfortunately, due to budget reductions, the early retirement proposal that would
further reduce staff reluctantly in 2002, and an overload of Level 3 cases, in July 2001 the
Commission again needed to change the formula from 50% to 33% of Level 3 cases, 25% of
Level 2 cases, and 20% of Level 1 cases. As a result, SADO received only 32.7 of the Level 3
cases in 2001. The office received 50% of the Level 3 cases through August and less than 15%
for the rest of the year. The 3-month reduction in Level 3 assignments at the end of 2001
allowed the office to process some of the backlog accumulated from overload earlier in the year.

ASSIGNMENT LEVELS

According to the MAACS annual report, by the close of 2000 SADO had received 922
assignments. It had received 22.3% of Level 1; 24.7% of Level 2, and 45.7% of Level 3 At that
time, the assignment formula was 20% of Level 1, 25% of Level 2 and 50% of Level 3.2 In July
of 2001, the assignment of Level 3 cases was dramatically reduced until the total intake of Level
3 cases at SADO was reduced to 33% of the total of all Level 3 cases averaged over the entire
year. In effect, SADO received no more Level 3 cases until the end of the calendar year in 2001.
This reduced SADO’s assigned Level 3 total from 45.9% to 32.7%, or 1 in 3. This reduction in
assignments to SADO for the last quarter of 2001 allowed SADO to file the overload from the
start of the year. Figure 4 below shows that in January of 2002, the computer program that
automatically assigns the cases to attomeys and SADO, again tried to readjust and catch up due
to the low assignments to SADO in the preceding months. Once this was caught the program
‘was adjusted and a351gnments returned to a more even rate.

! Level 3 appeals are jury trials w1th sentences of 15 years or more and tend to be the longer more complex and
more costly appellate assignments.

2 MAACS total assignment numbers vary from SADO’s.  MAACS counts one order of appointinent only once,
.even if more than one lawyer has been appointed to handle the appeal and regardless of the amount of work
performed by either lawyer. So, while SADO’s count includes cases it is substituted out of from, MAACS’ does
not. :
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Figure 4 . ,
Capacity vs. Office Assignments
for 2000 through Sept. of 2002
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Figure 4 tracks the assignments to SADO over 2 and % calendar years and parts of three budget
years. This tracking over several years reveals the consistently fluctuating assignments by month
and the overall trend of the workload that one year “snap shots” may not readily reveal. As can
be seen, while the overall yearly percentage of assignments averages close to the 25% of the
overall assignments, the peaks and valleys are severe when tracked against the office capacity
month to month. The effect of these widely disparate rates per month is greatest on the office
when transcripts are filed. This filing triggers the timing deadlines in the Court of Appeals. The
research, client visits, investigation, writing and editing of the brief must be completed within

very rigid timing deadlines in the Court of Appeals. The Commission’s effort to smoothen out -
SADO’s intake rate is on-going.

SADO STAFFING AND DIRECT CLIENT SERVICES

SADO is committed to providing high-quality, efficient defense services to its clients, SADO
attorneys obtain all transcripts and court records and review them for appeﬁfa'Bfé’i);ues.’ They
then visit and interview clients at the 60-odd Michigan prison facilities and all the county jails
around the state. Attorneys litigate cases at all levels of the Michigan and federal courts. They
investigate facts, research, analyze and write legal issues, file appropriate pleadings, conduct

post-conviction hearings and present oral arguments in state and federal courts, handling many
landmark, high-profile, and most complex cases.
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Due to a budget cut in the previous year, SADO reduced the size of its staff in 2001 by
eliminating two attorney positions and several support staff. By the end of 2001, the Director,
Chief Deputy Director, 21 Assistant Defenders and the Legal Resources Project Director were
housed in the Detroit (main) office, and the Deputy Director, Special Unit Director and three -
Assistant Defenders were located in the Lansing office. One Paralegal/Secretary, five Legal
Secretaries, and the Chief Investigator and her Paralegal/Investigator Assistant directly supported
the legal staff. The Office Managers in the Detroit and Lansing offices, the Financial Analyst,
the Computer Systems Manager, Administrative Assistants, Clerks and Receptionist assisted the
administration and provided secondary support to the legal staff.

Two SADO lawyers were housed at and received secretarial/clerical and legal research support
from the University of Michigan Law School while teaching the Criminal Appellate Practice
Course. Two others taught the other SADO-established Criminal Appellate Practice Course at
the Wayne State University Law School. These courses enjoy excellent reputations among both
students and faculty, provide excellent client representation and often provide future SADO
lawyers.

PRODUCTIVITY
In 2001, SADO Assistant and Deputy Defenders were assigned 839 cases and produced 2,817

filings, 927 of which were opening pleadings (Brief on Appeal or Motion for New Trial or
Resentencing with a supporting brief). (See Table III, page 3 of the Appendix)

(See Page 22)
Figure 6 '
Opening Pleadings Filed vs. No. of Assignmets to Attorneys
for 2001
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Figure 6 tracks the opening pleading. This pleading meets the filing deadlines the case might
have by either filing in a court or closing the case through dismissal of the appeal (See Table
VIII, page 9 of the Appendix). Most critical are the filings in the Court of Appeals. Delayed
Court of Appeals filings may have penalties assessed for not making the deadline that may -
include fines against the attorney, remand and assignment of a new attorney resulting in further
delays to the client and expense to the system, or loss of oral arguments in the case. Figure 6
essentially tracks actual attorney intake and output. Differential maximum attorney case intake
standards determine overall office capacity. Obviously, the operational goal is to have output
match intake.

The Unit Director and two attorneys in SADO’s Special Unit for Pleas and Early Releases
continue to expeditiously handle non-trial-based (mostly plea) appeals. An amendment to the
Michigan Constitution and subsequent legislation limiting poor people’s right to appointed
-counsel to appeal their guilty pleas and sentences continue to reduce the number of guilty plea
appeals reaching the Court of Appeals. However, to date, there has only been a minimum
reduction in the total number of assigned guilty plea appeals.

As shown in Table V, page 6 of the Appendix, SADO was assigned 577 (53.5% of all SADO
assignments) guilty plea appeals in 1993 and almost the same number and percentage, 532
(52%), in 1994, prior to the Constitutional amendment Proposal B. Figure 8 shows the number
of pleas assigned to SADO for each county.

Figure 8 Number of Plea Appeals Assigned to SADO by County for 2001
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SADO received an almost equal number in the following years, 539 (58% of the total
assignments made to SADO) in 1997, 618 (60%) in 1998. Pleas dropped to 462 (54%) in 1999
due to the oﬁice closing to all new assignments for 2 months because of the 20% budget cut and
loss of staff.®> They again rose to 587, (59%) in 2000 and dropped only slightly in 2001 to 457
assignments (54%).

SPECIAL UNIT FOR PLEAS AND EARLY RELEASES (PLEA UNIT)

Because of the large number of pleas assigned to the office, in the early 1980’s SADO developed
a Special Unit to process guilty plea appeals and cases with short sentences, where early action
was required to avoid loss of potential sentencing relief. This differential ‘case management
allows the Unit attorneys to handle over 50% more clients and cases than attorneys handling
randomly mixed caseloads. This in turn allowed the office to increase its case-handling average
to over 47 cases per staff attorney in 2001 (see Table III, page 3 of the Appendix)

The Unit increases its efficiency not only through specialization, but also with increased client
confidence in the judgement of the attorneys on the merit and risk/benefits that the client may
face in the appeal. After Unit attorneys review the entire file and conduct preliminary research,

they consult with and advise the client. As a result of this preparation, the Umt clients
voluntarily dismiss between 38% to 42% of their cases.* The Unit’s overall relief rate’ exceeds
32%, with a relief rate of over 75% in the cases taken to hearings in the trial courts. In 1996 and
1997 the four Unit attorneys handled 79% and 85% respectively of the plea appeals assigned to
SADQO attorneys. The percentage was 78% in 1998 and remained at 78% in 1999, but at the
substantially reduced 1999 guilty plea appeal intake number (from 612 to 462), due to restricted
office intake closure. Because of budget reductions and the increase in Level 3 trial appeals,
there are now only three attorneys in the Unit. However, through special part-time assignment of
non-Unit attorneys to work on plea appeals, the Unit was still able to handle 72% of SADO’s
457 plea-based appeals.

INCREASED INNOVATION, INTERNAL EFFICIENCY
AND CASE MONITORING

Over the years since 1978, through a series of grants and internal cost savings, SADO became
one of the most automated law offices in America. Starting in 1980, the office automated brief
production and management information systems. It now has automated its case-tracking system _
and integrated it into its word processing software. In addition, it has automated its brief bank
and publications and houses an award winning website. The entire staff is highly proficient on
computers, and assigned counsel from all parts of the state are permitted electronic access to all
its legal resource materials. Automation has allowed the office to eliminate Typing and clerical
positions, increase- staff attorney positions, and increase office production, even when its budget

3 Numbers differ from those in previous reports because of technical corrections.

* This percentage is quite significant, because voluntary dismissals markedly reduce work for the entire adjudicative
system, since no pleadings are filed and, therefore, no oral argument or opinions are required.

® On cases where relief is sought (excludes dismissals).
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remained static or decreased. It also reduced costs paid to private counsel by making SADO-
produced materials readily available to them at its web site.

INNOVATION AND AUTOMATION

As part of its continuing effort to provide high-quality, cost-efficient representation, in 1999,
SADO created additional special work teams composed of four or five staff attorneys and- one
paralegal. The attorneys do virtually all of their word-processing and most other tasks formerly
done by legal secretaries. In exchange, the paralegal assists the lawyers on a much broader range
of activities than they would receive from a regular legal secretary.

CASE MONITORING - PRODUCTIVITY

Over the last three years, SADO has gone from a very good case-weighting system (probably the
first appellate defender office in the nation to do so) for determining appropriate attorney and
office workloads, to a sophisticated, automated system of case-weighting, monitoring and
supervision. Computer-generated reports now show the precise overall position of the office and
the individual attorney caseloads at chosen intervals, permitting regulation of the workload and
workflow and assuring that deadlines are met.

In 1997, the offiee completed its third generation case-related management information system
(MIS). The DOS-based compliant database was overhauled and upgraded to a Y2K compliant
windows-based, Client/Server system. SADO employed additional contractual staff on a per-
project basis to assist the in-house Information Services Team in designing and implementing the
new system. The new Windows-based system is user-friendly and intuitive, helping SADO
reduce its training requirements and improve productivity. The system uses selection. lists
wherever possible. These lists allow all SADO staff to update selected fields while maintaining
database accuracy. The open-system, Client/Server design of the new case management system
allows access to data from many applications, such as a traditional database utilities, Web Pages,

E-Mail applications, and MS Word. This was the first phase of a two-phase project that will
streamline SADO’s business applications.

-Starting in 1999, the second phase streamlined SADO’s business applications. The system
converts existing boilerplates to templates (codes- and all), creates master templates for all legal
documents, merges templates with case management data from a live database; utilizes a familiar
intuitive interface, and reduces overall training requirements. By 2000’s end, the staff had their
computers upgraded and had moved to using the new system.

COLLATERAL ATTORNEY SERVICES AND ACTIVIT’ﬁngJ

As has historically been the case, SADO attorneys are expected to and contmued in 2001 to
serve as officers on boards and commissions, members of sections and committees. of many
national, state and local bar organizations and task forces, the Michigan Justice Training
‘Commission,  legislative .workgroups, committees of the Michigan and American. Bar
Associations, and National Legal Aid and Defender Association. Office attorneys have testified
before Michigan and Federal legislative committees and served on committees for the Attorney
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General of the United States, taught classes in virtually all of the Michigan law schools and
served as faculty for many legal and cross-professional seminars and conferences.  They also
taught criminal law and procedure to law students, high school students, paralegals and
prisoners. One co-authored the current West Publication on Michigan Criminal Procedure;
others wrote practice and procedure manuals for both the bench and bar. Some volunteered to
mentor pre-law and law students. Most remain deeply involved in civic and community-based
activities.

AUDIT BY MICHIGAN AUDITOR GENERAL’S OFFICE

In 2001, a performance audit was conducted as part of the constitutional responsibility of the
Office of the Auditor General and as a request of the Legislature in the Appropriations Act. '

A. Audit Scope and Methodology

The audit work included examination of SADO and MAACS operations for the period of
October 1, 1998 through June 30, 2001. The examination included researching applicable
statutes, regulations, and Commission minutes to gain an understanding of the Commission’s
programs. Also, the auditors received financial records, personnel policies, agency caseload
data, records related to circuit court case assignments, and attorney credentials and experience to
assess the effectiveness and efficiency of the Commission’s system for ensuring the quality of
indigent appeal services provided by court-appointed attorneys.

The auditors researched the salaries of attorneys and supervisors in both public and private
sectors by obtaining and evaluating salary surveys, pay schedules, and compensation plans.

They obtained and evaluated documentation related to job duties and discussed attorneys’ and
supervisors’ salaries with management and personnel. '

B. Objectives

The audit had two objectives pertaining to the Appellate Defender Commission and SADO.

1. To assess the effectiveness and efficiency of the Commission’s system for
providing indigent appeal servmes through the State Appellate Defender Office
(SADO).
2. To prov1de a comparative analysis of SADO, pubﬁc sector, and private sector
sa}_anes for ’attormkays and supervisors. J—
C. Conclusions and Noteworthy Accomplishments
Conclusnons

o “The Commission’s system for prov1d1ng mdlgent appeal services through SADO was'
generally effectlve and efficient.” There were no negative findings made.
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e The auditors developed a comparative analysis of SADO, public sector, and private
sector salaries for attorneys and supervisors. It revealed that SADO’s staff attorneys are
paid considerably less than those of the Attorney- General’s Office and all but one of the
district prosecutor’s offices.”

Noteworthy Accomplishment: “SADO developed and implemented a relational database that
is used to generate all reports necessary to monitor and track every appeal SADO is assigned.
The database is fully integrated into SADO’s case production and brief preparation. It has
eliminated the need for repetitive data entry and for multiple proofing by both secretaries and
attorneys. SADO has received inquiries from several other states as well as from Wayne County
expressing an interest in obtaining the database.”

“Over the years, automation has allowed SADO to reduce the number of support staff necessary
for each staff attorney. Automated desktops and liking case production to the relational database
have greatly reduced the need for support staff, which has allowed for the conversion of these
positions to staff attorney positions. SADO has reduced the support staff from one secretary for
two attorneys to one paralegal for four attorneys.”

“SADO’s website has won numerous awards for its design, usabiltiy, and richness of content. It
is fully interactive and updated almost daily. The website contains all of SADO’s publications,
related website links, and a fully searchable brief bank. The website is available to both SADO
and non-SADO attorneys throughout the State.”
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2001 GOALS AND OBJECTIVES

Absorb 20% Staff Reduction and Accept and Timely Process S0% of the Level 3 Appeals
and 25% of the Total Assigned Appeals

SADQ’s principal goal at the start of 2000 was to absorb the impact of the 20% loss of staff due
to the budget cut and review and adjust the distribution of appeals between SADO and MAACS
roster attorneys. Early in 1998, SADO had eliminated its backlog and achieved an intake of 25%
of all the cases and over 35% of the more lengthy and usually more difficult and time-consuming
Level 3 appeals. While SADO should have received a strict 25% of Levels I, II and III, it was
clear that many counties were over-assigning Level 3 appeals to SADO. The main reasons were:
1) SADO was “free” to the counties which had to pay private attorneys to handle appeals, so they
assigned SADO more than the formula allowed; 2) fees were abysmally low for handling the
more difficult Level 3 appeals and fewer attorneys would sign up on the lists of counties paying
the worst fees; and finally 3) some counties lacked qualified attorneys willing to accept Level 3
appeals. ‘

The Commission adopted new formula of 50% of Level 3, 25% of Level 2 and 20% of Level 1
cases compensated for this pattern of use. This new formula provided more equitable use of the
state-funded resource. It also improved Court of Appeals docket management by having the full-
time SADO staff handle more of the time-consuming and complex appeals from which private
attorneys frequently withdraw. Nearly 14% of SADO’s assignments in 2000 were substitution of
SADO for lawyers who withdrew or were removed for failure to prosecute appeals. That
dropped to 11% in 2001 (see Table VI, page 7 of the Appendix). .

However, even though chronically still understaffed and under funded due to budget cuts, as in
past years, SADO still has never been removed from any case for want of prosecution under
MCR 7.217(A).

At its May 1999 meeting, the Commission adopted the new formula of 50% Level 3, 25% of
Level 2 and 20% of Level 1 cases. At the same time, the Michigan Appellate Assigned Counsel
System implemented a web-based method for selecting and appointing assigned counsel.
MAACS determined that the automated counties would be the first to use the new Level 3 and
Level 1 percentages. The formula could be changed in the computer and SADO’s appointments
would be generated automatically along with the private bar’s appointments. By the end of 2000,
all but two circuits were either on-line or notifying MAACS of the need for an appointment and
MAACS was generating the order of appointment. The 45.4% percent of Level 3 appointments
for 2000 reflects the gradual ramping up to the new 50% formula.

However, when SADO’s caseload became unmanageable the Commission changed the formula
for the allocation of cases between SADO and private counsel back to 33.3% effective July of
2001. SADO’s percentage of Level 3 cases dropped from 45.4% in 2000 to 32.2% in 2001. The
2000 goal of accepting 50% of these cases had to be abandoned because the density of work
created by this larger intake of more difficult and complex cases resulted in an unexpected
overload of work for the staff attorneys available to handle cases at that intake rate.
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CRIMINAL DEFENSE RESOURCE CENTER SERVICES
2001

OVERVIEW AND GOALS ACHIEVED

Primary Goals for 2001:  Increase quantity of support to the private and public defender bar,
and increase access to services through the Web.

L. Overview of noteworthy accomplishments

The year 2001 marked the twenty-fifth year the Criminal Defense Resource Center (CDRC,
formerly the Legal Resources Project) has served Michigan’s criminal defense community with
services essential to the competent practice of criminal law in Michigan. The CDRC’s
objectives for the year remained to deliver core services through traditional means, expand their
delivery through web-based means, and directly train criminal defense attorneys on the resources
available to them. Core services included publication of a monthly newsletter, and annual
editions of the trial, sentencing and motions books, summaries of appellate decisions,
maintenance of a research database which includes a brief bank, and provision of legal advice to
attorneys across the state. The year also saw planning for a new resource slated for release in
2002; the Defender Habeas Book will join the Trial, Sentencing, and Motions Books as part of
the set of essential practice manuals.

In addition to planning of a new book for the Defender Book series, the year was marked by
resumption of a very important service. The Attorney-to-Attorney Support Service was launched
in April of 2001 to connect criminal defense attorneys throughout the State of Michigan with
experienced research attorneys hired by the CDRC. The project was funded by a grant from the
Department of Justice’s Bureau of Justice Assistance (BJA), following a competitive nationwide
process. The CDRC’s grant application was chosen from more than a thousand as the top project
to be funded, and $150,000 was awarded for the eighteen-month project. Six research attorneys
were hired, trained, and started working in June, 2001 from two offices, the main Detroit SADO
office, and an office within Wayne Circuit Court, Michigan’s busiest: criminal court. ~The six
attorneys all were experienced attorneys who maintain their own private law practices, with each
working one:to two days per week on the: project, amounting to the: equivalent of twa full-time
positions. Using phone contact, e-mail or personal visitation, the CDRC research attorneys
answered other attorney’s questions about criminal law and procedure. This support service
picked up from a gap lasting from October of 1999, when it was eliminated due to a state budget
crisis, to resumption of the service in June of 2001. Before 1999, the service had been provided
continuously for over twenty-three years, helping thousands of attorneys witlimatters of law and

strategy. As a long-range goal, the CDRC is working toward state funding of this essential
service.

* Due to reporting methods based ona subscnptlon year the time penod covered by this report is October 1, 2000 .
to September-30;2001.
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Also significant during 2001 was the continuing enhancement of the CDRC’s web services,
provided through the gateway, www.sado.org. The site was redesigned to enhance navigation,
and significant content was added to the online databases available to criminal defense attorneys.
One database that received much development and subsequent use was that containing trial-level -
motions: several dozen pleadings were contributed by non-SADO attorneys, and were organized
into full-text-searchable databases. Also, videotapes of training events were edited and linked to
written materials, making it possible for attorneys to remain at their home or office computers
and “attend” events that took place previously. Numerous valuable training sessions of the
Criminal Defense Attorneys of Michigan were captured in this fashion. The advantages of web-
delivered services are many, including access at all times, from any location, for unlimited
lengths of time. Many attorneys find that research needs are well-met by their own “browsing™
or “searching” of the SADO databases. Such online access is very cost-effective, and serves the
CDRC goals of: (1) improving the quality of criminal defense representation, (2) reducing the
possibility of errors and need for appeals, and (3) reducing costs for the state and counties by
reducing the hours of research for which appointed counsel might otherwise submit a bill.

The year also was noteworthy for the increased use of the CDRC’s online discussion group, the
“Forum,” a group of approximately 550 attorneys who participate in this listserv. As more
attorneys become familiar with the technology, both the quality and quantity of messages has
increased. Many find it an invaluable “conference room,” in which they can discuss cases and
strategies, and share information with colleagues.

Delivery of certain publications in electronic form increased during 2001, advancing both
timeliness and cost savings. The Criminal Defense Newsletter and the summaries of appellate
decisions went out to nearly 500 subscribers to web services, delivered as attachments to e-mail
messages.

CDRC operations were once again funded through a combination of SADO budgetary support,
user fees, and grants from the Michigan Justice Training Commission, the Michigan State Bar
Foundation, and the Bureau of Justice Assistance. User fees supported a portion of the costs of
books, newsletters, copying, and operation of the SADO web site.. Grants from the MJTC
supported a portion. of the costs of books and direct training events; a grant from the Michigan
State Bar Foundation supported development of online video training and teleconfeérencing, and
direct training events. The grant from the Bureau of Justice Assistance funded the Attorney-to-
Attorney Support Service operating statewide.

. Services Delivered by Mail, Phone, and In-Person

During the report penod the CDRC pr0v1ded the following services b"fnall phone and
in-person.

A. Criminal Defense Newsletter.

This near-monthly newsletter (eleven issues published) delivered an average thirty
pages of essential information to approximately 1,200 subscribers electing to receive
hard copy (nearly 500 chose the electronic version). More issues were pubhshed this
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year than last, which saw just nine released due to staff reductions; the increase was
due to help from the new CDRC research attorneys and continuing technological
advances. Each issue contained a lead article providing in-depth analysis of a legal
issue, news, announcements, a training calendar, practice notes, summaries of -
appellate decisions, news of pending and recently-passed legislation, and much more.
An annual index issue provided a comprehensive listing of issues covered during the
year.

. Summaries of Appellate Decisions.

A significant change in this service was marked this year, as the CDRC
discontinued the mailing of hard copies of appellate decision summaries. As
it made more and more resources available via the Web, the CDRC saw the
opportunity to improve the delivery of time-sensitive information, by moving
away from surface mail. During 2001, subscribers to the CDRC’s web
services received e-mail messages containing appellate summaries, delivered
as soon as they were written. Sending the case summaries by e-mail saved at
least two or three days in delivery time, as well as postage and staff time
previously spent in posting a very large quantity of paper. During 2000,
summaries of over 800 decisions were mailed to approximately 85
subscribers, for example. During 2001, a simple e-mail went out immediately
to over 498 web subscribers, with easy-to-open electronic files attached. The
change not only improved timeliness, but also allowed attorneys to store the
summaries as electronic files and cut-and-paste them into other documents.

. Defender Trial, Sentencing and Post-Conviction, and Motions Books.

3000 sets of the popular books were printed for distribution to criminal defense
attorneys, judges, inmates, law libraries and other criminal justice system participants.
Over 1900 pages of relevant information were delivered to users, covering
developments through May of 2001. These three annually-updated looseleaf books
contain well-organized summaries of the law on all aspects of eriminal law and

procedure, from arrest through appeal. . In: addition; the Defender: Motions Book
- contains model pleadings (sample motmns) that can- be adapted: for use in another
case, as well as consulted as writing 'models.- Summaries and analysis of case law,
“statutes, court rules and legal practiee are also-included.  Users also receive a CD-
ROM version of the books that contains the: full text of any un ublished Court of
Appeals decisions cited in the books. The books are installed on a user’s own
computer from the CD-ROM and bundled with a powerful search programe that allows
full-text search and retrieval of useful information. Asked in 2001 about how
frequently they use the books, 13% of the users said daily, 60% said weekly, 22%
said monthly and 5% said less than monthly. These results reflect heavy use, as in
prior years. Approximately 66% said they use the books to browse a topic to lean
the law, 85% used them to quickly 1dent1fy a case, rule or statute; and 87% used them

o to browse a topic to refresh thelr memories. Many mdxcated that the books provide a
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- 3 to 1 on inquiries about appellate issues. -

useful starting point in research. Asked about the value of the books to their
practices, 61% said they were indispensable, 39% said they were helpful and none
said they were of minimal value. Many indicated that they found the CDROM
version of the books extremely useful: 41% found them indispensable, and 59%
found them helpful.

. Defender Habeas Book.

In development during 2001 and set for release in 2002, the Habeas Book will
become part of the four-volume set of practice manuals published by SADO’s CDRC.
It will contain detailed information about how and when to file. habeas petitions in
federal court, how to appeal adverse decisions or respond to the government’s
appeals, and how to preserve federal constitutional issues in state trial courts. Like
the Defender Motions Book, the Defender Habeas Book will contain sample
pleadings that can be adapted for use in a particular case, as well as text discussing
when and how to file them.

. Attorney-to-Attorney Support Service.

Following a nearly two-year hiatus, legal support for Michigan’s criminal defense bar
returned in the form of the federally-funded Attorney-to-Attorney Support Service.
The Bureau of Justice Assistance (BJA) awarded $150,000 for the 18-month project,
one of the largest awards nationally. Six research attorneys were hired, trained and
started work in June, 2001, working in the Detroit SADO office and an office located
within the Wayne Circuit Court. As each research attorney also maintained a private
law practice, each worked one or two days a week, making up a full time position in
each office. Training time was minimized by this model, which took advantage of
expertise the attorneys had already developed as active practitioners. Scheduling of
work, work performed, and reporting were web-based and captured in databases. The
CDRC research attorneys handled intake through phone calls, e-mail messages and
personal visitation, and generally responded within one day. They answered
questions of law and procedure, providing citations, pleadings, and a sounding board

for issues of strategy. During the first four months of the project, June of 2001

through September of 2001, the research attorneys assisted 204 attorneys in 388

_individual contacts. The Detroit SADO office handled primarily phone intake,

coming from most counties in the state, while the Wayne Circuit Court office handled
primarily i in-person intake. Inquiries tended heavﬂy toward trial issues, running about

/.""“

', Services Delivered by-the Web.

| A' Détabases

The year 2001 saw steady and i mcreasmg use of the CDRC’s web-based database
resources, signifying that more and more attorneys realized the potential of
performing online legal research.  The databases available at www.sado.org included
appellate and trial level pleadmgs resumes of expert witnesses, full text of the



Defender Books, full text of the Criminal Defense Newsletters, summaries and full
text of appellate court decisions, both state and selected federal, and much more. In
addition, several of the databases (particularly the Defender Books) were made
available in “Palm” format, allowing attorneys to store full text of these resources on -
their handheld devices. The amount of information available to attorneys through the
CDRC’s site made it possible to minimize use of expensive fee-based alternatives
(such as Westlaw or Lexis). The advantages of this delivery method remain that:

0 Attorneys may perform online research from their office or home computers,
at any time of night or day, downloading useful material and legal pleadings;

a Research and downloaded materials are available immediately, without the-
delay inherent in surface mailing; '

0 Research results improve, as attorneys adapt their own searches, without
filtering requests through another person; and

0 The currency of information is vastly improved over traditional methods, as
the web site is updated on a near-daily basis.

During 2001, content was added to both the public and restricted sides of the web
site. Materials were added in all segments, including descriptions of legal processes,
training events, legal databases, and summaries of appellate decisions. New for 2001
was the addition of videotaped training events of the Criminal Defense Attorneys of
Michigan (CDAM). Video from selected events was edited and linked to written
materials, making it possible to listen to a speaker and review related documents,
such as the speaker’s handout, or appellate decisions. This significant enhancement
makes it possible to obtain training on an as needed, or as possible basis, facilitating
continuing review of a topic as well. Among the video training topics posted to the
site were sessions on difficult judges, “junk” science, and DNA evidence, all hot
topies of considerable interest to. the bar.

The value of the site to users was demonstrated by the number of web site hits and
user sessions, all of which continued to climb. The most revealing statistic tracked,
user sessions, grew from approximately 14,000 per month to approximately 17,000
per month during the year. :

‘Listservs

(1) The Forum, an online discussion group for criminal defen‘se éttorneys '

The CDRC continued to operate the Forum, the popular listserv for crimiz étI..defehse'
attorneys. With approximately 600 members, the Forum proved a iively place to

- exchange ideas and information.. Attorneys posed questions on topics ranging from

particular judge’s sentencing practices to the most recent grants of leave by the Michigan
Supreme Court, often sharing their own pleadings or ‘lending encouragement: to a
colleague.  During - the report period, usage of this technelogy increased; from

- approximately 600 messages per month to nearly 850 per month.  As the Forum is not

actively moderated, messages go.out to the entire group as-soon as sent by a member; no
matter what time of day or night. Members are particularly active at night and on.the
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weekends, reaching each other at times otherwise difficult by phone. Forum members
often receive help from several other members, as well as from the CDRC research
attorneys, who closely monitor Forum traffic. ~Graphs on Forum use accompany this
report (see Figures 10-11, pages 20-21).

(2)  Electronic summaries of appellate decisions, Criminal Defense Newsletter

To save mailing costs and increase the timeliness of delivery, a shift from hard to
electronic copy of appellate decision summaries was made this year. Once a week,
summaries of that week’s appellate decisions were sent via e-mail to the 498 subscribers
to the CDRC’s web services. The summaries cover all- criminal decisions of the
Michigan Court of Appeals and Michigan Supreme Court, significant orders of those
courts, selected unpublished Michigan Court of Appeals decisions, and selected decisions
of Michigan’s federal district courts, the Sixth Circuit Court of Appeals and the United
States Supreme Court. Most of these summaries are linked to the full text of the decision.
Several hundred summaries were delivered through this listserv. The same 498
subscribers to web services also received electronic copy of each month’s Criminal
Defense Newsletter, again, long before it would otherwise arrive by “snail mail.”

IV. Direct Training Events

With funding support from the Michigan Justice Training Commission and State Bar of
Michigan Foundation, the CDRC once again offered statewide training events on the subject of
Automated Research and Writing for Criminal Defense Attorneys. Twenty-three events took
place, each three hours long, reaching a total of 230 trainees. The average size of the group
trained was ten, a small-group format ideal for this type of training. Each trainee had good
access to the trainer, for questions and demonstrations. Taking the events directly to the
attorneys’ communities allowed for more participation by those unable to take the time to travel
to a central location. Attorneys were trained in twelve separate communities, statewide.

Direct training is not only effective, but essential. A comparison of those handling assigned
‘trials and appeals statewide reveals nearly one-third turnover on an annual basis.  With so many -
new attorneys taking assignments, training prevents many costly blunders attributable to lack of
knowledge. The hundreds of attorneys trained annually by the CDRC gain the skills needed to
" navigate the Web for its legal research capabilities, and to incorporate their findings into legal . '
pleadings. Without timesaving automated research, counties would be billed much more time
for traditional research. Increased use of the CDRC’s web site is largely attributable to this

direct training, as well. | e

Evaluations of the direct training events showed their great value to practicing attoeys-. Surveys
revealed that nearly 66% of trainees increased their use of the Web for legal research after
receiving the training. Asked how often they use the Web for legal research, 18.8% said daily,
125.9% said three times a week, 29.5% siad once a week, 14.3% said rarely, and 8.9% said not at
all. Asked how often they include the CDRC site in a research session, most (63.4%) said that
' they use it at least once a week. Trainees also were asked how much research time was saved by
using the CDRC online databases: 16.1% said more than 10 hours monthly, 24.1% sa1d between
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5 and 10 hours monthly, and 12.5% said under 5 hours monthly. Asked if they would continue
to use the SADO site for research and writing purposes, nearly 100% gave an affirmative
answer. In addition, a majority of those responding said that they had contacted SADO’s
Webmaster for assistance, with virtually all indicating that he was “very helpful.”

V. Sharing with the Legal Services Community

The LRP continued in 2001 to share its resources and expertise with others, including
particularly Michigan’s legal services community. Staff continued to participate in the State Bar
of Michigan’s Technology Task Force, a large group implementing the “Michigan Plan.” This
Plan is intended to unite legal services programs through technology, allowing more cost-
effective sharing of resources and improved legal representation of clients. The CDRC
continued to provide a major service to that community by hosting the pleadings collection of the
Michigan Poverty Law Program, creating a searchable database accessible via the web. The
CDRC also continued to field inquiries from other programs nationally, providing technical
consulting.

During 2001, the CDRC also provided major technical support to Michigan’s Attorney
Discipline Board. The CDRC’s webmaster helped the agency to organize its resources into
databases provided online, and SADO continued the hosting of its web site. Similar services
were provided to the Detroit Metropolitan Bar Association.

The CDRC’s success in serving the appointed criminal defense bar is largely due to its
relationship with a fully-functional law office, the State Appellate Defender Office. CDRC staff
_interact constantly with SADQO’s practicing attorneys, developing expertise on substantive issues.
The CDRC’s databases, particularly its brief bank, consist primarily of pleadings prepared during
the normal course of SADO’s business. Administrative support and overhead are shared, as are
computer resources. Both SADO and appointed counsel benefit from the symbiosis, as both
SADO and outside attorneys draw upon the collective expertise and work product. A
freestanding support office would lose the cost-effectiveness of this relationship, which
encourages re-use of pleadings and expertise. '
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CONCLUSION

By the end of 1999, SADO had reduced its office budget and capacity by 20% while its
workload continued unabated. In 2000, the Appellate Defender Commission changed SADO’s -
intake formula to reflect the level of cases the counties assigned to SADO. By the close of 2000,
SADO had accepted about 50% of the costly, complex Level 3 cases and reduced its intake of
Level 1 cases. Unfortunately, budget reductions for 2001 forced the Commission to begin the
process of again adjusting SADO’s intake downward to reflect the loss of personnel.
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THE 2001 ANNUAL REPORT OF THE
MICHIGAN APPELLATE ASSIGNED COUNSEL SYSTEM

INTRODUCTION

Indigent Michigan felony defendants who submit timely requests are entitled to have publicly
funded counsel appointed to represent them on appeal. The overall system for providing
indigent appellate felony defense is governed by the seven-member Appellate Defender
Commission pursuant to MCL 780.711 et seq. The system has two components: about 25% of
the indigent appeals are handled by the State Appellate Defender Office (SADO), the state-
funded appellate level public defender office established in 1969; the other 75% are handled by
private attorneys who are appointed and paid by the counties.

The Michigan Appellate Assigned Counsel System (MAACS) was established by the
Commission in 1985 to administer the appellate assignment process and to maintain the roster of
private attorneys eligible for assignments. MAACS is charged with ensuring that cases are
assigned by appropriate methods to qualified lawyers, that these lawyers receive appropriate
training and resource materials, and that they comply with minimum performance standards
when representing assigned appellate clients. It is also directed “to engage in activities designed
to enhance the capacity of the private bar to render effective assistance of appellate counsel to
indigent defendants.” MAACS Reg. 1(1).

In Administrative Order 1981-7, the Supreme Court approved the regulations, developed by the
Commission, that govern which private attorneys are eligible to receive appellate assignments
and how counsel is to be selected for each individual case. The Supreme Court also approved
the 20 minimum performance standards—the Minimum Standards for Indigent Criminal
Appellate Defense Services—with which all assigned appellate attorneys, including SADO, must
comply. Those standards have been in effect since February 1, 1982.

The administrative design has three primary components. First, MAACS maintains the statewide
roster of attorneys eligible and willing to receive assignments. Second, MAACS oversees the
assignment process, ensuring that cases are appropriately matched to qualified lawyers and that
they are correctly distributed between roster attorneys and SAD®. Third, MAACS: attempts to
improve the quality of representation’by providing roster attorneys with training and other forms
of assistance, and by resolving complaints about noncompliance with the Minimum Standards.
MAACS also performs numerous other ancillary tasks. The MAACS staff currently consists of
10 people (see Appendices A & B, “Organizational Chart” and “Position Descriptions™). Eight
are full-time salaned employees (F TEs) and two are part-tlme contract emplW

o The admihnistrator, d'eputy'ad'minisn'ator and associate administrator, all of whom are
‘experienced appellate attorneys.

e Five full-time suppor-tper_s'onnel (a roster manager; an adniihi’zsﬁfét_ive:assistant_/dﬂi(:e
manager, an assignment coordinator, a systems/financial manager and a legal

secretary)
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e A part-time paralegal, and
e A part-time file clerk.

DEVELOPMENTS IN 2001

1. Maintaining the Roster. Attorneys who wish to receive appellate assignments file an
application to join the statewide roster with MAACS. The applicants specify the circuits from
which they want appointments With certain limited exceptions, attorneys may obtain
appointments from any circuit in the state.

MAACS classifies roster attorneys into three eligibility levels, depending on their qualifications.
Reg. 4(2). Level 1 attorneys are restricted to the simpler types of cases and those with lower
maximum sentences. Only Level 3 attorneys can be assigned to jury trials for life maximum
offenses. Entry level attorneys must complete a two-day orientation. program. All roster
attorneys are required to complete seven hours of relevant CLE each year. Those who seek
reclassification to a higher level must meet experience requirements and submit samples of their
work for evaluation.

From the statewide roster, MAACS breaks out local lists containing the names of roster members
who want to receive assignments from each circuit. Attorneys advise MAACS when they wish
to join or leave local lists, as well as when their addresses or phone numbers change. MAACS
notifies the trial courts of all changes to their respective local lists.

As of December 31, 2001, there were 240 attorneys on the statewide roster:
120 at Level 1
70 at Level 2
50 at Level 3
In 20(_)1, five (5) attorneys were added to the roster and 44 left.

2; Coordinaﬁhg Assignments. |

a. M.ethodsl |

While the statute specifies that appellate counsel are to be appointed by the trial courts the

MAACS Regulations require nonjudicial personnel to select. the lawyer tg,bﬁ appomted
according to standardized procedures The “local d681gnat1ng authority” (LDA) is the person in
each circuit court who is given the responsibility for preparing the orders of appointment. An
eligible attorney may be passed over only for specified causes, such as a conflict of interest or
the fact that another eligible attorney is already representing the defendant on an active appeal.
The name of the appointed attorney drops to the bottom of the list. SADO is slotted into the
fotation in a specified sequence.® SADO may also be selected out-of-sequence for appointment

¢ MAACS Regulation 2(2)(d)(I) requires that the Commission annually determine the formula for assigning cases to
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in unusually large or complex cases.

For years MAACS ensured compliance with the assignment process through a cumbersome
manual mechanism. That is, the trial court LDAs supplied MAACS with monthly log sheets that -
tracked the process by which lawyers were selected. MAACS then reviewed the log sheets for
compliance with its Regulations and rotated the list of attorney names to reflect the assignments

that had been made. MAACS then returned the log sheets to the LDAs for use in the next
month.

The assignment system has since been greatly streamlined by means of an on-line appointment
system. This system began in the fall of 1999 with a pilot project involving three large circuits
(Wayne, Oakland and Genesee). After a few months were spent refining the system, MAACS
began to add additional circuits throughout 2000 and 2001. By December 31, 2001, 56 of the
state’s 57 circuits were participating.

This system has significantly simplified and improved the appointment process. Trial court
LDAs now can prepare orders of appointment by getting directly on-line to MAACS. Once
basic information is entered in response to prompts, the computer rotates the circuit’s local list
and presents the correct name for appointment. The LDA then prints the order at the trial court’s
end, obtain a judge’s signature, and distributes copies. Since the trial courts no longer are able to
make selection errors, the need to monitor the rotation of assignments by exchanging log sheets
has been eliminated. If something unique about a case requires it, the automated selection
process can be overridden by MAACS.

The increased automation has created substantial efficiencies for MAACS as well. Since
attorney address, telephone, and level changes are accessible to the trial courts through MAACS’
database, the large amount of time, paper, and postage currently expended to share this
information is saved. Even more importantly, MAACS opens manual and computer files on

every assignment. Data that MAACS previously posted to its computer after receiving.hard
copies of the orders of appointment now enter the database when the orders are created.

b. Statistics

In 2001, appellate counsel was assigned in 3076 cases (each original order is counted as one
case, regardless of subsequent substitutions of counsel). This figure represents a 1% decrease
over the 3396 assignments in 20007. Of the total, 785 cases (25.5%) were assigned to SADO.

SADO based on the number of appeals for each level and type and the total number SADO is funded to accept. The
Commission’s current formula is that SADO receive: 20% of Level 1 cases; 25% of Level 2 cases; and 33 %% of
Level 3 cases.

7 A chart summarizing the annual assignments from 1986 - 2001, including SADO’s numbers and percentages, is
attached as Appendix C. ' '
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The distribution of assignments by case type and level appears in the following chart® Level 1
includes appeals from plea-based and bench trial-based convictions with statutory maximum
sentences up to 10 years and from jury trial-based convictions with maximum sentences up to 5
years. Level 2 includes appeals from plea-based and bench-trial-based convictions with
maximum sentences over 10 years, and jury trial appeals with sentences between 5 and 15 years.
Level 3 includes appeals from jury-trial-based convictions with statutory maximums over 15
years. The “plea” categories include probation violation hearings and resentencings.

2001 APPELLATE ASSIGNMENTS

Total No. SADO No. SADO Percent
Percent of ~ Percent of of Total
Grand Total Grand Total Case Type
1164 251 '
Level 1 Total 37.8% 32.0% 21.6%
1359 355 ' -
Level 2 Total 44.2% 45.2% 26.1%
549 177
Level 3 Total 17.9% C 22.6% _ 322%
GRAND TOTAL 3076 785 25.5%
3. Improving Attorney Performance. MAACS uses three methods to improve the quallty

of representation roster attorneys provide to their mdlgent chents MAACS

e Provides trammg programs, reference materials, and update memos, as well as one-on-
one assistance in individual cases.

e Reviews in depth the work of each attorney seeking to be classified at Level 2 or 3.

¢ Resolves allegations that roster members have violated the Minimum Standards.

a. Training )
In 2001 MAACS provided training through three diverse means. All three were-funded by

grants from the Michigan Commission on Law Enforcement Standards (formerly the Michigan
-~ Justice Training Commission). '

8 A more complete chart for 2001 appellate assignments, which includes breakdowns for case types at each level, is
attached as Appendix D. Another chart, which lists the 2001 ass1gnments for each circuit court by case level and
type is attached as Appendix E.
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o Plea Seminar

A day-long seminar on issues relating to plea-based appeals was presented in three locations
around the state (Novi, Lansing and Gaylord). Because the bulk of appellate assignments are
from pleas, it is crucial that MAACS roster attorneys receive training in this area. Three
speakers lectured on the mechanics of handling these appeals. The more than 100 trainees also
participated in identifying and discussing potential issues in hypothetical cases which were later
discussed and analyzed by the speakers.

e Expert Lecture Series

MAACS produced a recording, presented in a four-CD boxed set, of eight lectures
using expert speakers on topics of importance to appellate counsel (including issue
selection, effective oral arguments, sentencing, attorney client relationships and
avoidance of grievances). Written materials were also provided. The intent was to
have educational materials available to the attorneys as they drove or at home. The
recordings were well received and plans for a sequel lecture series are being made.

o 2001 Bench Bar Conference

The Appellate Bench Bar Foundation, made up of judges, court staff and civil and
criminal appellate practitioners, presented the third Bench Bar Conference in Lansing
the spring of 2001. MAACS provided full scholarships, worth $240 each, to 25 roster
attorneys so they could attend this multi-day conference free of charge. The trainees

- were able to learn first hand from appellate court judges and staff about how court
rules and policies are applied and about ongoing changes in the briefing requirements,
timing deadlines, and internal operating procedures. The scholarship recipients were
selected by MAACS based on their skills, experience, quality of work and leadership
potential. The knowledge they gained will ultimately be shared with other roster
members as the: attendees joined MAACS’ pool of qualified instructors for future
programs MAACS itself presents.

MAACS also conveys information in less formal ways. It periodically sends memos to the entire
roster explaining the: impact of court rule changes, major appellate decisions, and- Michigan
Department of Corrections policies that affect attorney/client communication. Six such memos
were distributed in 2001. The administrators also routinely field telephone inquiries from roster
members about a wide range of subjects.

b. Classnficatlon Revxews /

An attorney wxshmg to be classified at Level 2 or 3 must. undergo an: m-depth perfonnance
review. A sampling of briefs is read in conjunction with the prosecution reply briefs: and
appellate opinions.. Issue-analysis, writing skills, and legal knowledge are assessed, and written
-feedback is given to the lawyer. Fee vouchers and Court of Appeals:records are checked: for any
indication of problems, such as late filings, failures to conduct prison visits, or an excessive
number of motions to withdraw as counsel. :

Page 23



During 2001 two roster attorneys were reclassified to the next level—one from Level 1 to 2 and
the other from Level 2 to 3. Both attorneys had completed the requisite number of appeals
within the previous three years, per Reg. 4(2)—9 cases for Level 2 and 18 cases for Level 3.
After the review was conducted, both requests were approved. Another former Level 3 attorney, -
who had been off the roster for five years, was permitted to rejoin at Level 2.

Five non-roster attorneys also asked to join the roster at Level 2 or 3 under the “exceptional
circumstances” provision of Reg. 4(3). This regulation permits the Commission to waive the
normal requirements if it “determines that an applicant has acquired comparable experience”.
MAACS reviewed their applications and recommended that all but one of the requests be
granted. The Commission, decided: '

e To permit three attorneys to join at the level they requested, per MAACS’
recommendation;

e To deny two attorneys’ request to join at either Level 2 or 3, per MAACS’
recommendation.

On December 31, 2001, there were nine attorneys whose reclassification requests remained
pending.

c. Enforcement of Minimum Standards.

The second, far more time-consuming method of performance evaluation involves the processing
of complaints. MAACS receives several hundred letters each year, primarily from defendants,
regarding the conduct of roster members. While upon examination many of these do not state
facts that indicate a violation of the Minimum Standards may have occurred, about 30% require
MAACS to contact the lawyer. Action may range from a letter warning counsel to write the
client promptly to the initiation of a formal complaint. Where appropriate, problems may be
resolved without a formal complaint, as when the attorney has already resigned or been removed
from the roster, but the defendant needs substitute counsel appointed or forms to file a Supreme
Court application.

“When a formal complaint is issued, the lawyer is asked to respond to the allegation that specific
Minimum Standards have been violated. The client is given the opportunity to respond to:any

“answer the attorney provides. - MAACS conducts any independent investigation that may . be
necessary, then determines whether a substantial violation of the Standards has occurred. .

In 2001, MAACS resolved 53 formal complaints involving 35 different 'rogt;;z;t:me)fs, 20 of
whom are no longer on the roster. In 66% of the cases (35 of 53), the matter was resolved within
nine months of the complaint inquiry being sent to the attorney. In 93% of the cases (49:of 53),
MAACS found violations of the Minimum Standards. Although the nature of these violations
‘varies widely, by far the most common were failures to-process: appeals in a.timely manner,
~ failures to interview clients before filing briefs, and failures to keep clients apprised of what was
 happening with their cases. Depending on the circumstances, a finding that the Standards have
been violated may have consequences ranging from a- warning: to. substituting new counsel.
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MAACS requested the appointment of substitute counsel in 13 of these 49 complaints where
violations were found and the various trial courts granted all the requests.

4. Other Activities

Because of its central position in a network that includes the trial and appellate courts, roster
attorneys, SADO, and defendants, MAACS is able to perform a number of other functions
important to the ultimate goal of providing high quality indigent appellate defense. In 2001,
MAACS continued to perform these functions:

a. It responded to defendant inquiries about counsel requests that had not been processed
by the trial court. In numerous cases where the request was misfiled or overlooked,
MAACS’ intervention prompted the appointment of counsel.

b. It provided form pleading packets to defendants who wanted to appeal a trial court’s
denial of a request for appellate counsel.

c. It collected, analyzed and disseminated annual data, not available from other sources,

about the volume and type of appellate assignments, and their distribution to roster
attorneys and SADO. -

d. It responded to hundreds of inquiries from defendants and their families seeking

information about postconviction remedies or assistance with problems outside
MAACS’ bailiwick.

e. It compiled information about appellate assigned counsel fées, attempted to promote
the payment of reasonable fees, and urged the Department of Management & Budget
to have the state assume some or all of the costs of indigent appellate defense.

f. It served as a spokesperson for the interests of roster attorneys and their clients in
various forums and by various methods. For instance, MAACS provided comments
on proposed court rules, testified at Supreme Court public hearings regarding those
proposals, resolved administrative concerns with the Department of Corrections, and
testified before legislative committees. The administrator and deputy administrator
also served on numerous. committees, commissions, boards, and task forees.

5. Audit

As previously noted the Office of the Auditor General conducted a perfonﬂﬁféﬁdit in 2001.
As to MAACS, the Auditor General concluded that the “Commission’s system for evaluating the
quality of indigent appeal services provided by MAACS roster attorneys was generally effective
and efficient.” The Auditor General did, however, make three “Findings” relating to
investigation of complaints, performance reviews and continuing legal education (CLE). The
Commission agreed that MAACS should strive to resolve complaints regarding roster attorneys
in a timely manner, to conduct routine performance reviews of newly appointed and newly
reclassified roster attorneys, and to maintain better documentation to substantiate that roster
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attorneys comply with the regulations governing annual CLE. The Commission also noted that it
would continue to seek funding for additional personnel to assist in performing these tasks.
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TABLE I

STATE APPELLATE DEFENDER OFFICE ANNUAL REPORT

FOR THE YEAR OF 2001

Total New Appointments to SADO 1/1/01 to 12/31/01 839
Total Cases Assigned to Staff Attorneys 1/1/01 to 12/3 1/01 964
Total Filings by SADO 1/1/01 to 12/31/01 2817
Cases Closed (not Done*) 1/1/01 to 12/31/01 42

Cases Officially Closed (Done*) 1/1/01 to 12/31/01 850
Total Cases Closed 1/1/01 to 12/31/01 892
Total Cases Open as of 12/31/01 1911

* »Done” are those cases that are officially closed by the attorney and the file sent to storage.
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TABLE II

STATE APPELLATE DEFENDER OFFICE ANNUAL REPORT
FOR THE YEAR OF 2001

FILINGS by SADO 1/1/01 to 12/31/01

Trial Court 747
Court of Appeals 1,683
Supreme Court 298
Federal Courts 89
Total FILINGS 2,817

MAJOR FILINGS by SADO 1/1/01 to 12/31/01

Trial Court 673
Court of Appeals 688
Supreme Court 276
Federal Courts 51
1688
Total MAJOR FILINGS = 59.92% of
all filings |

ASSIGNMENTS of SADO 1/1/01 to 12/31/01

Pleas 378
Probation Violation Pleas 64
Jury Trials 281
Bench Trials _ 69|
Probation Violation Trials 24
{ Prosecutor Appeals 6
| Resentencing 14 e
- | Leave Granted — SADO 1
v Leave Granted — OTHER 1l
|'sc Application — OTHER 0
o Specials- v 1
Total ASSIGNMENTS 839" |

* - Again, this 839 cases assignment totat differs from MAACS’ 789 total because SADO must cbunt‘cases
" differently than MAACS to take workload into account. See comments to Table IV.
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TABLE VI

SUBSTITUTION APPOINTMENTS

APPOINTMENTS

YEAR SUBSTITUTIONS !
1993 1078 110
1994 1016 131
1995 951 95
1996 874 97
1997 931 107
1998 1033 124
1999 852 101
2000 1000 138
2001 839 92

Many of these cases are problematic. They often involve alleged ineffective assistance of private counsel,
or MAACS, a court or the Grievance Commission removal of prior counsel. Many involve unmanageable
clients (some going through as many as 5 trial and appellate attorneys) and/or very complex issues.
Sometimes private counsel are simply underpaid and/or overwhelmed by these cases and needed to
withdraw due to economic necessity. '



TABLE VII

SADO OVERALL RELIEF RATES* 1993-2001

TOTAL NO RELIEF RELIEF PARTIAL RELIEF RATE

GRANTED GRANTED RELIEF GRANTED | COMBINED%
1993 2 (72.351%) (1;.359%) '(539%%,) | 254
1994 819 (f;’;) (1;.4750 " (15‘;1)) 227
1995 802 (73?191%) (131..32%) (6.‘1‘?%) 20.07
1996 800 (8?.419%) (1312;%) (5?15?%) 18.87
1997 929 (8;.756%) (1;..189%) (3.22%) 16.45
1998 763 (8223%) (131.(7)2%) 3 ;;%) 17.03
1999 676 (sf.ssi@ (14.?5%) (3.52%) 18.2
2000 678 (536;) (13?(9)%) (3-.—7212%) 16.76
2001 656 (73.123:%) (171{:1;3%) @jg%) 218

Cases where relief sought — excludes dismissals, death, cases closed without litigation and withdrawals.
MAACS’ analysis of a 5.6% random sampling of 5,255 post conviction cases assigned in 1990 (including
SADO appointments) produced the following results in the 93% of the cases that had reached disposition

by October 1993:
TOTAL AFFIRMED DISMISSED RELIEF
Pleas (N=185) 87
eas (N (47.0%) (40.5%) (12.4%)
Trials (N=103) 3
rials (N (70.9%) (11.7%) (17.5%)
i 160
Total (N=288) (55.6%) (30.2%) (14.2%)
/u”""‘"

> “While data on appellate relief rates,. in criminal and civil cases, is scarce, these rates are

 within the 10-20% range reported nationally. Notably, when the cases dismissed without

- any decision on the merits are excluded, the relief rate in plea cases rises dramatically.
Among the plea appeals left after assigned counsel have screened for merit and risk, 21%
bring relief in the trial court or the Court of Appeals.”

Source: A Decade of Challenges, Report of the Michigan Appellate Assigned Counsel A

System April 1985 — April 1995, pp. 20-21, updated for brief in People v Bulger, 462 Mich
495 (2000).

Thé decline in relief ate over recent years is caused by several factors: better training of the bench and bar,
standardized jury instructions, refined sentencing guidelines, clarification of existing law and broadened
use of harmless error doctrines.
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Figure 1 | L
- SADO's Capacity

for 2001
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e  Capacity is the cumulative total of new cases all SADO attorneys can accept per month under established differential case weighting standards.

e Capacity increased in May when one staff attorney returned from a leave of absence on a part-time basis. In October it increased again when that staff
attorney returned to full-time.
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Figure 3 .
Trendline of Number of Assignments to Office
for 2001
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Figure 5 .
SADO's Capacity v. Number of Assignmerits to Attorneys

for 2001
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e  Assignments to Attorney —when a SADO staff attorney takes responsibility for a case assigned to SADO.
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Figure 7 :
Capacity vs. Office Assignments .
2000 through Oct of 2002
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Office will lose capacity in.2002-2003 due to the early retirement program.
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Figure 8
Number of Pleas Assigned to SADO by County for 2001

Page18



19

Total User Sessions

20000

18000

16000

14000

o o o
g 8 8
N o (<o}
-— -~
SUOISSOS JO JEqUINN

6000

4000

2000 -

Nov-01
Sep-01
Jul-01
May-01
Mar-01
Jan-01
Nov-00
Sep-00
Jul-00
May-00
Mar-00
Jan-00
Nov-99
Sep-99
Jul-99

May-99

e

-—

Mar-99 &
Jan-99
Nov-98
Sep-98
Jul-98

May-98

‘Mar-98

Jan-98
Nov-97
Sep-97
Jul-97
W07
Mar-97
Jan-97
Nov-96
Sep-96
Jul-96




‘Figure 10

Forum Messages
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Figure 11
Forum gmmmmawm by Day of Week
Oﬁevm.., 2000 - September, : nao._

Sunday Monday Tuesday éw%mmamv. Thursday m%ﬂw ‘Saturday
October, 2000 60 160 174 15 15 V102
November, 2000 41 108 127 o /
December, 2000 67 145 174 o
January, 2001 56 153 215.
February, 2001 80 164 157
March, 2001 27 147 170
Aprll, 2001 35 135 188
' May, 2001 23 - 105 178
| June, 2001 27 143 186
July, 2001 38 129 201
August, 2001 13 102 11
September; 2001 25 119 178

Total Messages Sent 10722
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Figure 12 - Geographic Representation of
Subscriptions to Project Services*

October 1, 2000 — September 30, 2001
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18 51_4 17 !3_15‘5. 38 |
zel 73| 34 j28 | 144
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* Each number represents a subscription to. the Defender Books, Criminal Defense News{'etter :
or Web Services. ‘
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Appendix B

POSlTI‘ON DESCRIPTIONS

ADMINISTRATOR

Responsible for office administration/personnel/policy, budget, and external relations.
Prepares and conducts training programs. Handles data analysis, attorney payment
issues, legislative advocacy, and amicus briefs.

DEpPUTY ADMINISTRATOR

Processes complaints about roster attorney performance and conducts major
investigations. Troubleshoots case-related problems. Answers roster attorney
questions. Acts as the Attorney Grievance Commission liaison and monitors changes in
Court of Appeals rules and procedures.

ASSOCIATE ADMINISTRATOR

Processes attorney reclassifications. Conducts routine attorney work-product
evaluations. Answers roster attorney questions. Handles client correspondence,
counsel assignment problems, file closing questions, and training.

SYSTEMS/FINANCIAL MANAGER

Responsible for budget planning, bookkeeping, bill payment and payroll. Mariéges
computer system including development, maintenance, and in-house training. Produces
reports from computer'database.

ASSIGNMENT COORDINATOR

Posts trial court appointment data to computer. Reviews trial court monthly log sheets
to. insure correct rotatien of assignment lists. Responds to questions from tnal court ~
personnel. Back-up on phones.

ROSTER MANAGER

Maintains the roster, which includes application processing, changes infatttffn'é‘y
address and phone numbers, level changes and circuit lists. Produces: individual
attorney profiles. Assembles materials necessary for reclassification requests.
Maintains complaint and involuntary dismissal charts. Posts training attendance and
tracks information received from the Attorney Discipline Board. Also acts as.back-up:
typist.
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ADMINISTRATIVE ASSISTANT/OFFICE MANAGER

Processes personnel changes . Handles building/parking issues and attends r
meetings with building management company. Administers training grants. Arranges
training programs and prepares materials. Respensible for office supplies and non-
computer equipment. Tracks sales of office publications.. Assists administrators withe
special projects. Also acts as back-up typist.

SECRETARY

Typist for 3 attorneys. Maintains general office files, answers phones, sorts and
distributes mail, closes files. '

PARALEGAL

Screens and tracks client correspondence. Obtains information from trial courts.
Answers routine prisoner inquiries and sends out form materials. Maintains library and
acts as back-up on phones.

FitE CLERK

Maintains office files. Assists in mailing, photocopying, and: other miscellaneous
aclivities.

Z:3MAACS ORGmaacsposdesstip:wpd:
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Appendix C

APPELLATE ASSIGNMENTS
1986 - 2001
| MAACS SADO SADO
TOTAL NUMBER  NUMBER PERCENTAGE

1986 3627 2872 755 20.8%
1987 3831 2991 840 21.9%
1988 4230 3341 | 889 21.0%
1989 5224 4135 1089 20.8%
1990 | 5550 4616 934 16.8%
1991 5297. 4443 854 16.1%
1992 6469 5454 1015 15.7%
1993 5927 4974 953 16.1%
1994 5047 4130 917 18.2%
1995 4763 3926 837 17.6%
1996 4287 3524 763 17.8%
1997 4080 3248 832 20.4%
1998 3983 3035 948 23.8%
1999 3362 2486 776 23.1%
2000 3396 2474 922 27.2%
2001 3076 \7 2991 785 25.5%

excIiafinastigns_maacs_sado_8601.apw
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Appendix D ;

2001 APPELLATE ASSIGNMENTS

Total No. SADO: Na.
- - SADO Percent
Percent of Percent of of Total
Grand Total SADO Total Case Type
Levell ,
Plea/lP\WResentencing.. 938 189 20.2%
30.5% 24.1%.
Waiver Trial/INT/6.5/PPO 104 : 25 24.0%
Evidentiary Hearing 3.4% 3.2%
Jury Trial 122 37 30.3%
4.0% 4.7% ‘
Level | Total 1164 . 251 21.6%
37.8% 32.0%
Level |l
Plea/PV/Resentencing 1044 256 24.5%
33.9% ’ 32.6%
Waiver TrigfiNT/6.5/PPO 152 48 31.6%
Evidentiary: Hearing 4.9% 6.1%
Jury Trial 163 5t 31.3%
5.3%. 6:5%
Level I Total 1359 355 26.1%
Levet il ' s
Jury Friak 549 17E i 32.2%:
’ ' 1%.9%: 226% 3 o
Level lil. Fatal .. : 949 1713 " 32.2%
12.9% 22.6%:
Prosecution Appeals- 3 2 66.7%‘
of Dismissals 0:03%: 0:3%
Miscellaneous: T 0 e B0%
3.02% 0.0% ‘ .
GRAND TOTAL | 3076 785 25:5%
e 'animts\OF. APASN
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