Short sentencing guide for representing juveniles facing first-degree murder
after Miller v. Alabama – Questions and Responses
Including sample motions, pleadings, and mitigation information
Updated October 26, 2014
This memo highlights some areas related to sentencing after Miller v. Alabama 132 S Ct
2455 (2012) that may be unique or unfamiliar to criminal defense attorneys when they are
representing juveniles facing first-degree murder charges.
More importantly, included with this short memo are a number of helpful resources,
including sample pleadings and motions for adaption to your juvenile first-degree murder case.1
1. What does Miller v. Alabama entitle juveniles facing first-degree murder to? What is the
current state of the law in Michigan?
Miller requires a sentencing hearing where the court considers the unique characteristics
of youth. Specifically, the court should evaluate: (1) chronological age and immaturity,
impetuosity, and the failure to appreciate risks and consequences; (2) the offender’s family and
home environment; (3) circumstances of the offense, including extent of participation in the
criminal conduct; (4) impact of familial and peer pressures; (5) effect of offender’s youth on the
criminal justice process, such as inability to comprehend a plea bargain; and (6) the possibility of
rehabilitation. Miller, 132 SCt at 2468.
Miller was clear that these are mitigating factors. We know that some judges, in practice,
view your client’s youth or family circumstances as aggravating factors. Be prepared to educate
the court, and make a good record for appeal, about how youth is required to be mitigating under
Miller and how characteristics of youth (impulsiveness, peer pressure, etc.) are also mitigating
and that your client will age-out of these traits that are characteristic of his/her chronological
immaturity.
MCL 769.25 controls the sentencing hearing. Per the statute:
 A prosecutor must file notice to pursue a life without parole sentence. This notice is
required 21 days after the conviction for new cases and by June 2, 2014 (90 days from the
effective date of the statute) for cases on direct appeal at the time of the Miller decision.
MCL 769.25(3). If this notice is not timely filed, a prosecutor may not seek and a
court may not impose life without parole. MCL 769.25(4).
 The defense has fourteen days to respond to this notice. MCL 769.25(5).
 The court must then consider the Miller factors at a hearing. The court may also include
other factors including an individual’s performance while incarcerated. MCL 769.25(6).
 If the court does not impose a life without parole sentence, the court should impose a
minimum sentence between 25 to 40 years and a maximum sentence of at least 60 years.
MCL 769.25(9).
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Any youth with post-Miller LWOP sentences not imposed under MCL 769.25, either
based on the judge’s discretion or the life with parole vs. LWOP remedy of the initial
Court of Appeals Carp decision should receive automatic resentencing per MCL 769.25.

For now, these mitigation hearings impact only cases on direct appeal at the time of the
Miller decision and new cases with youth convicted of first degree murder. The Michigan
Supreme Court concluded the ruling in Miller applies only prospectively, to youth convicted of
first degree murder after the Miller decision. Moreover, there is no categorical bar to a sentence
of life without parole for a juvenile offender under the Eighth Amendment or Michigan
Constitution of 1963, art 1, sec 16. This is true even if the juvenile is convicted of felonymurder on an aiding and abetting theory. People v Carp, 496 Mich 440 (2014).
2. What is the standard for this decision?
Both Miller and Carp lay out the standard for the rare event that the court should impose
a life without parole sentence:
 Miller makes it clear that an LWOP sentence is reserved for the “rare juvenile offender
whose crime reflects irreparable corruption.” Miller v Alabama, 132 S Ct 2455, 2469
(2012).
 Carp acknowledges that “It thus seems certain as a result of Miller that a considerable
number of juvenile defendants who would previously have been sentenced to life
without parole for the commission of homicide offenses will have a lesser sentence
meted out. Carp, 496 Mich at 473.
 Carp also makes clear that the default sentence is a term of years. Id. at 458.
 There is language in Carp clearly permitting LWOP sentences. In particular, a sentence
of life without parole “is increasingly likely to be permissible the closer an offender was
to 18 years of age at the time of the offense.” Id. at 470 n 9.
Attorneys should make it clear that an LWOP sentence would be a rare and unusual
exception and not the expected result of the hearing.
3. Who is a juvenile?
Miller v. Alabama applies to any person under 18 at the time of the offense. MCL 769.25
also explicitly applies to anybody under 18. MCL 769.25(1). Therefore, even though 17 year
olds are considered adults for purposes of Michigan law, Miller applies to them and they are
entitled to have a sentencing hearing at which mitigating factors are considered.
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4. How should these sentencing hearings be different from a usual sentencing hearing?
Sentencing hearings under Miller should be unlike other usual Michigan court sentencing
hearings. Instead, counsel should think of these hearings like death penalty sentencings. The
U.S. Supreme Court has equated life without parole for juveniles to the death penalty for adults,
and, in Miller, reiterated the wide-ranging ability of the fact-finder in such serious cases to
consider any mitigating evidence. See Miller, 132 S.Ct. 2455, 2467 (2012) (restating the
likeness of life without parole to the death penalty and the importance of individualized, and
stating that “[o]f special pertinence here, we insisted in these rulings that a sentencer have the
ability to consider the ‘mitigating qualities of youth.’”); Graham, 130 S.Ct. 2011, 2027 (2010)
(life without parole sentences “share some characteristics with death sentences that are shared by
no other sentences.”).
Carp also highlights the unique nature of the hearings:
“juvenile defendants must be afforded the opportunity and the financial resources to
present evidence of mitigating factors relevant to the offender and the offense,
psychological and other evaluations relevant to the youthfulness and maturity of the
defendants must be allowed, and courts must now embark upon the consideration of
aggravating and mitigating evidence offered regarding juvenile defendants as a
condition to imposing sentences that previously required no such consideration.”
Carp, 496 Mich at 473, emphasis added.
This means that counsel will need to undertake significant mitigation efforts, similar to
the requirements for counsel in death penalty cases. (See Attachment 1 - Guidelines for
Mitigation in Death Penalty cases):
a) Preparation for sentencing should begin as soon as the client is charged.
Adequate sentencing mitigation preparation cannot be started after conviction!
b) Consider hiring and asking the court for funds for a mitigation specialist, or at a
bare minimum, an investigator experienced in mitigation work, who can conduct a
mitigation investigation. See Question #4 below about the role of mitigation specialists.
c) Interview those who know your client to develop a full understanding of his/her
life. These interviews can include family members, teachers, coaches, detention and jail
employees, probation officers, counselors, doctors or psychologists, foster care workers,
neighbors, friends and others.
d) Collect records and documents about your client and his or her life.
Documents that may be relevant are: school, work, foster care, juvenile file, neglect and
abuse file, drug rehabilitation of client or family members, mental health records,
hospitalization records; jail records and more. See Attachment 2 – List of Records and
Documents; sample FOIA requests.
e) Consider hiring or asking the court for funds for an expert evaluation of your
client. You may want to file this motion ex parte. See Question #5.
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The hearings are intensive and comprehensive. They also have a serious impact on the
victims of the offense. Attorneys representing youth charged with first degree murder should
take these factors into account in plea discussions. For many clients, a first degree murder plea
to a term of years sentence early in the process will be preferable to risking life without parole
after a mitigation hearing.
5. What investigation should be done? What do mitigation specialists do? What are the
standards? How can I get the court to pay for this?
A mitigation specialist is a trained professional – often someone with a social work or
other advanced degree – who helps develop personal and social histories of clients and their
families through extensive interviewing and record collection; they have traditionally been used
most frequently for the sentencing phase of death penalty cases. In fact, the American Bar
Association standards, which set the minimum standards for death penalty cases, require that the
defense team has a mitigation specialist. Guideline 4.1 A, 1.
The U.S. Supreme Court has compared the sentence of life without parole for juveniles to
the death penalty for adults. See, e.g., Miller, 132 S.Ct. 2455, 2467 (2012); Graham, 130 S.Ct.
2011, 2027 (2010). However, as your court may be unfamiliar with this comparison and will
almost certainly be unfamiliar with the additional requirements of counsel at a death penalty
sentencing and the important role of a mitigation specialist in death penalty cases, counsel will
need to educate the court (and the prosecutor) about this important defense team member.
The organization for mitigation specialists is the National Alliance Sentencing Advocates
& Mitigation Specialists (NASAMS)- http://www.nasams.org/NASAMS/NASAMS_home. A
mitigation specialist may be willing to, at a minimum, consult on the case and help you or an
inexperienced sentencing investigator develop a solid mitigation plan.
There are three relevant attachments.
1) Attachment 3 – Sample Motion for Mitigation Expert and Order (in a Death Penalty
case);
2) Attachment 4 – Attorney Affidavit regarding a mitigation specialist in a JLWOP case
(which lays out factual and legal reasons a mitigation specialist is necessary);
3) Attached 5- Mitigation Specialist Affidavit in a JLWOP case (describing what
mitigation specialists do and how they are relevant).
6. Should I get an expert to evaluate my client and submit a report to the court or testify at
sentencing? What should that person do/say? How can I get the court to pay for this?
Your clients may have been exposed to or victimized by sexual or physical abuse,
domestic and community violence or trauma, may have significant mental illness, may have
intellectual disability, or another feature of his medical or social history that can best be
understood and explained to the court by an expert. As a result, a psychologist, psychiatrist,
M.D., or other expert may also be useful as part of your mitigation strategy. Depending on the
background and situation of your client, a variety of health and mental health assessments or
testimony may be persuasive to the courts. A motion requesting funding for this expert may
need to be filed ex parte.
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The science of adolescent neurological development, psychology, child trauma, forensic
psychology, and dynamics at the Department of Corrections are all relevant areas for expert
evaluations.
See Attachment 6 – Sample Motion for Court-Appointed Expert; Redacted Order for
psychological evaluation. See also Carp, 496 Mich at 473. “juvenile defendants must be
afforded the opportunity and the financial resources to present evidence of mitigating factors
relevant to the offender and the offense, psychological and other evaluations relevant to the
youthfulness and maturity of the defendants must be allowed.”
7. Should I file any motions prior to the sentencing hearing?


If the forum is not favorable, there is a valid argument based on Alleyne v United
States, 570 US __ (2013) for a jury to determine whether a term of years or
LWOP is appropriate. See Carp, slip op. at 43. We “leave it to another day to
determine whether the individualized sentencing procedures required by Miller
must be performed by a jury in light of Alleyne.” See Attachment 7 – Sample
motion and brief.



Although Carp rejected a categorical rule against sentencing either juvenile
offenders of juvenile offenders convicted of aiding and abetting felony murder to
life without parole, there is still an argument for a categorical rule against
sentencing certain classes of youthful offenders to life without parole per the
Eighth Amendment of the United States Constitution or Article 1 section 16 of the
Michigan Constitution. The Carp court noted for example that a categorical ban
against sentencing a 14 year-old to LWOP was not yet ripe for review.



Attorneys will need to file the appropriate motions for expert witnesses,
mitigation specialists, and adjournments for proper time to prepare the hearings.

8. What should I submit, if anything, prior to the sentencing hearing?
Sentencing memorandum are needed in cases in which juveniles are facing possible life
without parole. This memorandum should contain an explanation of why, under Miller v.
Alabama, your client should receive a sentence less than life without parole.
Also, this memorandum should contain mitigating information about the client, including
a social history of the client, as well as any relevant documentary evidence or reports. The
length and content of these memoranda can vary.
We assume you are familiar with a legal sentencing memorandum, but are including two
attachments that give social histories of clients prepared in anticipation of sentencing.
See Attachment 8 – Social history, prepared on a short timeline, presented in a Miller
JLWOP case (redacted)
See Attachment 9 – Social history submitted to the court in a non-JLWOP case (redacted)
An alternative is to hold the hearing, provide expert reports to the court and the
prosecution in advance of the hearing, but submit a memorandum regarding Miller after the
hearing prior to the decision.
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9. The prosecutor is talking about presenting expert evidence related to future
dangerousness. What should I do?
This is exactly contrary to what Miller (and the court’s other cases) say, and should be
vigorously challenged – the whole point is that because young people’s brains have not
completed their development, there is no way to predict who will recidivate and who will
reform.2
While the rules of evidence do not apply at the sentencing stage, MRE 1101(b)(3), due
process requires reliability in the evidence considered at sentencing. Due process requires that
“the information the sentencing judge considers has sufficient indicia of reliability.” People v
Eason, 435 Mich 228, 234 (1990). See also United States v Silverman, 976 F2d 1502 (CA 6,
1992) (due process requires sufficient or minimally adequate indicia of reliability).
In addition to challenging the admissibility of this “evidence,” if the prosecution is
presenting expert evidence, you absolutely must obtain an expert to help you counter the state’s
“evidence.”
10. What is the form of the mitigation hearing?
Michigan has had about ten Miller hearings based on the new statute. These have ranged
from standard sentencing hearings to multi-day mitigation presentations. The exact form should
depend on the forum and the client, but there are a few general trends and lessons:


The defense should present first so that the narrative is centered as much as possible on
the client and his capacity for change and rehabilitation rather than the offense.



The hearing should be bifurcated into a Miller component, where the court determines
whether to impose life without parole or a term of years, and a sentencing component
where the court either imposes life without parole or a minimum sentence between 25 to
40 years. Victim testimony then might be limited to the sentencing that takes place after
the court has already decided whether to impose life without parole or a term of years.



Should client testify? Subject to cross-examination?



What if the prosecution attempts to present inflammatory evidence at this presentation
(e.g. victim slideshow, etc.)? Due process objections and nature of the hearing.
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If the judge seems as if he/she might hear this testimony, the witnesses and the testimony
should be challenged as inadmissible. As one court succinct summarized: “The scientific
community virtually unanimously agrees that psychiatric testimony on future dangerousness is,
to put it bluntly, unreliable and unscientific.” Flores v. Johnson, 210 F.3d 456, 464 (5th Cir.
2000) (concluding that future dangerous evidence failed every one of the Daubert factors).
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11. What sentence should I ask for?
Per MCL 769.25, counsel should advocate for a sentence at the low end of the 25 to 40
year minimum sentence range. Although the statute does not specify guidelines, murder 2
guidelines can be used by analogy, and for clients without a prior, counsel should highlight that
the appropriate PRV score for sentencing range purposes would be zero.
12. If the judge sentences my client to life without parole or an excessive term of years,
should I make any additional objections?


MCL 769.25 arguably violates separation of powers by permitting resentencing See
People v Preleigh 304 Mich 306 (1952).



MCL 769.25 arguably is an improper mandatory minimum sentence for a juvenile
offender of at least 25 years, in violation of Miller. The Iowa Supreme Court concludes
“all mandatory minimum sentences of imprisonment for youthful offenders are
unconstitutional under the cruel and unusual punishment clause” of the Iowa
Constitution. State v Lyle, ___ Iowa ___ (11-3339, 7/18/14). “Mandatory minimum
sentences for juveniles are simply too punitive for what we know about juveniles.” Id.,
slip op at 41.



Preserve the Sixth Amendment objection to the judge, instead of the jury, finding the
facts that subjected your client to LWOP. See Alleyne v United States, 570 US __ (2013);
Attachment 9.



If the court imposes a forty year minimum rather than life without parole, it might be an
unconstitutional de facto life sentence. See Bear Cloud v Wyoming, __ Wyoming __ (S13-0216, 9/10/14) (aggregate sentence of just over 45 years, was de facto equivalent of
life sentence without parole that triggered prohibition against mandatory sentence of life
without parole for juvenile offender).



Throughout the hearing and in post-sentencing motions, attorneys should make a clear
record regarding denial of resources for expert witnesses and mitigation specialists, and
denial of time to properly prepare.
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Memorandum In Support Of Motion That Defendant Be Provided a Jury Determination of
Any/All Facts Exposing Him to a Life Without Parole Sentence, Or For a Finding That MCL
769.25 Is Unconstitutional By Permitting Only Judicial Fact-Finding.
Defendant, through counsel, requests that this Court empanel a jury to determine, by a
beyond a reasonable doubt standard, any and all facts that subject his to the greater sentence of
life without parole for the reasons in the accompanying Motion, and for the reasons in this
Memorandum in Support. Alternatively, and for these same reasons, Defendant, through
counsel, challenges the constitutionality under the Sixth Amendment of MCL 769.25, which
permits judges to make factual findings which increase the punishment to which he is subjected.
1. Relevant U.S. Supreme Court Law
CLIENT is entitled to a jury determination of any and all facts that subject his to the
increased sentence of life without parole.
First, the U.S. Supreme Court law on the extent of defendant’s Sixth Amendment rights
supports his right to a jury trial at his sentencing hearing. CLIENT particularly relies on four
cases, Apprendi v. New Jersey, 330 US 466, 490, 120 S Ct 2348, 147 L Ed 2d 435 (2000); Ring
v. Arizona,536 US 584, 122 SCt 2428; 153 LEd2d 556 (2002), Cunningham v. California, 549
U.S. 270; 127 S Ct 856; 166 L Ed 2d 856 (2007); and Alleyne v. United States, __US__; 133 SCt
2151 (2013).
In Apprendi v New Jersey, the U.S. Supreme Court held that “[o]ther than the fact of a prior
conviction, any fact that increases the penalty for a crime beyond the prescribed statutory
maximum must be submitted to a jury, and proved beyond a reasonable doubt.” See also Blakely
v. Washington, 542 US 296, 303; 124 SCt 2531; 159 LEd2d 403 (2004) (‘statutory maximum’
for Apprendi purposes is the maximum sentence a judge may impose solely on the basis of the

facts reflected in the jury verdict or admitted by the defendant.”). As summarized by the Court,
“If a State makes an increase in a defendant’s authorized punishment contingent on the finding
of a fact, that fact – no matter how the State labels it—must be found by a jury beyond a
reasonable doubt.” Apprendi, supra at 482-83.
In Ring v. Arizona, supra, the Court applied Apprendi in the context of a death penalty case.
In that case, the defendant could not be given the ultimate sentence – death – unless further
factual findings about aggrevation were made. Ring, supra at 592. The Court found
unconstitutional the Arizona statute, which allowed a judge to find the aggravator factor(s)
needed to expose the defendant to the death penalty and held that the defendant was entitled
under the Sixth Amendment to a jury determination of the facts necessary to increase the
possible penalty to death. In reaching its decision, the Court noted the foundational importance
of jury factfinding in homicide cases, even at the time of the passage of the Sixth Amendment.
Ring, supra at 599; see also Federalist No. 83 (Alexander Hamilton) (“The friends and
adversaries of the plan of the convention, if they agree in nothing else, concur at least in the
value they set upon the trial by jury; or if there is any vast difference between them it consists in
this: the former regard it as a valuable safeguard to liberty; the latter represent it as the very
palladium of free government.”). In comparing Ring to Apprendi, the Court noted that the right
to a jury trial “would be senselessly diminished” if it required factfinding for a two year increase
in a sentence, “but not the factfinding necessary to put him to death.” Ring, supra at 609.
In Cunningham v. California, the U.S. Supreme Court held that California’s determinate
sentencing law (DSL) violated the Sixth Amendment “by placing sentence-elevating factfinding
within the judge’s province.” Cunningham, supra, 49 U.S. at 274, 288. Under the DSL, three
possible sentences were generated – 6, 12, and 16 years in Cunningham’s case. California’s
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DSL permitted a sentencing judge to impose an upper term sentence only when she found an
aggravating circumstance that was not an element of the charged offense. Cunningham, supra,
49 U.S. at 292. The DSL provided that an aggravating circumstance, in addition to a few
enumerated examples, could be “any additional criteria reasonably related to the decision being
made.” Id. at 278-279. At the post-trial sentencing hearing, “the trial judge found by a
preponderance of the evidence six aggravating circumstances,” and only then increased
Cunningham’s sentence to 16 years. Id. at 275. This statutorily required factfinding to elevate a
sentence from 12 to 16 years, “falls within the province of a jury employing a beyond-areasonable-doubt standard, not the bailiwick of a judge determining where the preponderance of
the evidence lies.” Id at 292.
In Alleyne v. United States, the U.S. Supreme Court extended Apprendi’s rule, and found that
“[w]hen a finding of fact alters the legally prescribed punishment so as to aggravate it, the fact
necessarily forms a constituent part of a new offense and must be submitted to the jury.”
Alleyne,__US __; 133 S Ct 2151, 2162; 186 L Ed 2d 314 (2013). In Alleyne, the Court applied
this rule to a mandatory minimum penalty, and found that facts essential to the mandatory
minimum must, under the Sixth Amendment, be proven to a jury beyond a reasonable doubt.
The facts found that can lead to CLIENT’s eligibility for, and sentence of, life without parole are
such facts as described in Alleyne, Ring, and Apprendi.
Also relevant to this Court’s determination is the U.S. Supreme Court’s decision in Miller
v. Alabama, 567 US __, 132 S Ct 2455, 183 L Ed 2d 407 (2012). The Miller Court’s decision, of
course, provides the underlying Eighth Amendment right, but also the U.S. Supreme Court’s
frequent comparisons of life without parole for juveniles to the death penalty helps underline the
applicability of Ring, supra, and the Court’s other Sixth Amendment cases. In Miller the U.S.
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Supreme Court banned the mandatory imposition of life without parole on youth who were under
18 at the time of the offense. In reaching its holding, the Court drew on two lines of precedent.
Id. at 2464. First, the Court drew on cases that imposed categorical bans on a class of offenders
based on their lesser culpability and the severity of the penalty. The Court drew on Graham v.
Florida, 60 US __, 130 S Ct 2011, 2030 (2010), which found life without parole unconstitutional
for juveniles for a nonhomicide offense and required that these offenders have a “meaningful
opportunity to obtain release based on demonstrated maturity and rehabilitation,” and Roper v.
Simmons, 543 US 551, 125 S Ct 1183, 161 L ed 2d 1 (2005), which banned the death penalty for
juveniles. The Court’s cases “establish that children are constitutionally different from adults
for purposes of sentencing” and that laws that fail to take into account this difference are
“flawed.” Miller, supra at 2465 (citing Graham, 130 S Ct at 2031). “[T]he distinctive attributes
of youth diminish the penological justifications for imposing the harshest sentences on juvenile
offenders, even when they commit terrible crimes.” Id. The Court further observed that “the
science and social science supporting Roper’s and Graham’s conclusions [regarding the
diminished culpability of youth] have become even stronger. Miller, 132 S Ct at 2464, fn 5. The
Court explained that children lack of maturity and an underdeveloped sense of responsibility
leading to recklessness, impulsivity, and heedless risk-taking.” Miller, 132 S Ct at 2464
(quotations omitted). The Court also explained these neurological differences make children
“more vulnerable . . . to negative influences and outside pressures, including from their family
and peers; they have limited control over their environment . . .” Id. (quotations omitted).
Finally, “a child’s character is not as well formed as an adult’s; his traits are less fixed and his
actions less likely to be evidence of irretrievabl[e] deprav[ity].” Id. (quotations omitted).
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The Miller Court also drew on its line of cases banning mandatory imposition of the
death penalty and requiring that the sentencer consider the individual defendant and his offense
in death penalty cases. Miller 132 SCt at 2464, 2467 (citing Woodson v. North Carolina, 428 US
280 (1976) (plurality); Lockett v. Ohio, 438 US 586 (1978) and Eddings v. Oklahoma, 455 US
104 (1982)). The Court, as it did in Graham, likened juvenile life without parole to the death
penalty and noted its particular harshness when imposed on children. Miller, 132 SCt at 2466.
In these cases, the sentencer must be able to consider mitigating factors so that the most severe
punishment is only given to the “most culpable defendants committing the most serious
offenses.” Miller, 132 SCt at 2467.
Mandatory life without parole, the Court said, improperly “precludes consideration of
[the defendant’s] chronological age and its hallmark features, . . .including immaturity,
impetuosity, and failure to appreciate risks and consequences.”

Id. at 2468.

The Court

continued:
Mandatory life without parole “prevents taking into account the family and home
environment that surrounds [the defendant] – and from which he cannot usually
extricate himself – no matter how brutal or dysfunctional. It neglects the
circumstances of the homicide offense, including the extent of [] participation in
the conduct and the way familial and peer pressures may have affected him.
Indeed, it ignores that he might have been charged and convicted of a lesser
offense if not for incompetencies associated with youth – for example, his
inability to deal with police officers or prosecutors (including on a plea
agreement) or his incapacity to assist his own attorneys.”
Id.
The Court emphasized that the sentencer must take into account how children are
different and “how those differences counsel against irrevocably sentencing them to a lifetime in
prison.” Id.
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2. Relevant Statutory Provisions and State Law Relating to the Sixth Amendment Right
In response to Miller, in MCL 769.25, our state legislature set up a system for sentencing
juveniles convicted of first-degree murder in which, unless the prosecution acted and sought an
enhanced penalty, the juvenile would be exposed to a term of years’ sentence. The law provides
that only if the prosecutor files a timely motion seeking the greater sentence of life without
parole is that greater sentence a possibility. MCL 769.25(3)(requirement of prosecution motion);
MCL 769.25(4)(default sentence if no prosecution motion). The prosecution’s motion “shall
specify the grounds on which the prosecuting attorney is requesting the court to impose a
sentence of imprisonment for life without the possibility of parole.” MCL 769.25(3).
In People v. Carp, __Mich. __; __ NW2d __ (Docket Nos, 146478, 146819, 147428; July 8,
2014),our state supreme court emphasized that the term of years sentence is the “default”
sentence that is to be given. The Court stated:
Rather than imposing fixed sentences of life without parole on all defendants
convicted of violating MCL 750.316, MCL 769.25 now establishes a default
sentencing range for individuals who commit first-degree murder before turning
18 years of age. Pursuant to the new law, absent a motion by the prosecutor
seeking a sentence of life without parole, ‘the court shall sentence the individual
to a term of imprisonment for which the maximum term shall be not less than 60
years and the minimum term shall be not less than 25 years or more than 40
years.’” (citing to MCL 769.25(4)and (9)).
Additionally in Carp, supra, the Michigan Supreme Court indicated that the question of
whether defendants were entitled to a jury determination under Miller, supra, and Alleyne, supra,
was not raised before the Court and, therefore, not decided. Slip op. at 42-43, n.20 (“As none of
the defendants before this Court asserts that his sentence is deficient because it was not the
product of a jury determination, we find it unnecessary to further opine on this issue and leave it
to another day to determine whether the individualized sentencing procedures required by Miller
must be performed by a jury in light of Alleyne.”).
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Additionally, and more generally, our state supreme court, in People v. Lockridge, has taken
up the application of Alleyne to the Michigan sentencing system generally. See Lockridge, Mich
SC Docket No 149073, (Order June 11, 2014) (granting application for leave on the application
of Alleyne). In addition to the further clarification that Lockridge will provide regarding the
application of Alleyne in Michigan, CLIENT also notes that because of Lockridge, while People
v. Drohan, 450 Mich 140, 715 NW2d 778 (2006), is not directly applicable to the statutes at
issue in this case, its continued viability is also uncertain.
3. Application of the Relevant Law and Statutes in this Case
CLIENT is entitled to a jury determination of any and all facts that increase his sentence
from the “default” term of years’ sentence for juveniles to the “unusual” sentence of life without
the possibility of parole, in light of Apprendi, Ring, Cunningham Alleyne, and Miller, discussed
supra, and MCL 769.25.
Michigan law requires both that the prosecution indicate which facts it intends to prove to
subject the youth to life without parole, MCL 769.25(3), and it requires that the judge make
factual findings relating to “aggravating” factors used by the court in imposing a sentence, MCL
769.25(7). Short of proving and finding these facts, the youth is entitled to the default term of
years’ sentence.
In this case, the prosecution indicated that it was seeking life without parole, instead of the
default term of years’ sentence. See People’s Notice of Intent to Seek Life Without Parole
Pursuant to MCL 769.25(3). The prosecution also stated that it is seeking a sentence to life
without parole based on factual grounds. See id. Further, if this Court considers the imposition
of the sentence of life without parole, it must specify, on the record, the aggravating
circumstances in this case. Any and all of these factual determinations – which are alleged to
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aggravate CLIENT’s crime and which subject him to a greater possible punishment of life
without parole must, under the Sixth Amendment, be proven beyond a reasonable doubt to a
jury. These factual findings “alter[] the legally prescribed punishment so as to aggravate it” and,
as dictated by Apprendi, Ring, and Alleyne, “the fact necessarily forms a constituent part of a
new offense and must be submitted to the jury.” Alleyne, supra at 2162.
The state might counter that because the crime of first-degree murder for a non-juvenile
authorizes (in fact, mandates) the sentence of life without parole, then a life without parole
sentence is also authorized for a juvenile defendant without additional fact-finding. This
assertion is, one, contrary to the plain language of MCL 769.25, which requires the enumeration
of, and finding of, additional aggravating facts prior to imposition of life without parole.
Further, this assertion ignores the repeated admonishment of the U.S. Supreme Court that, for
Sixth Amendment purposes, the court is to look at the real-world effect of the fact-finding to
determine when the Sixth Amendment right to a jury determination is implicated. See Apprendi,
supra at 494; Ring, supra at 604 (chiding the state of Arizona for this argument). Additionally, it
contradicts the Court’s Cunningham decision, which requires jury fact-finding of aggravating
circumstances, even those factors not specifically enumerated by the legislature, used to increase
the punishment a defendant can receive.
Under Apprendi, Ring, Cunningham and Alleyne, supra, CLIENT has the Sixth
Amendment right to a jury determination beyond a reasonable doubt of any and all facts that, as
given notice, are the basis for a sentence greater than the default term of years sentence.
Therefore, for the above reasons, and the reasons contained in the accompanying Motion,
CLIENT requests that this Court 1) empanel a jury to make the factual findings that expose him
to the punishment of life without parole or 2) alternatively, declare that MCL 769.25 violates the
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Sixth Amendment because it allows judicial determination of these facts essential to an increase
in CLIENT’s punishment.

Respectfully submitted,
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