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Synopsis
Background: Defendant was convicted in the Circuit Court, Oakland County, Rahim O. Lockridge, J., of involuntary
manslaughter and was sentenced to minimum sentence of eight years, which exceeded minimum sentence range of sentence

guidelines. Defendant appealed. The Court of Appeals, O'Connell, J., 304 Mich.App. 278, 849 N.W.2d 388, affirmed upward
departure sentence. Defendant filed application for leave to appeal, which was granted.

Holdings: The Supreme Court, McCormack, J., held that:

[1] sentencing guidelines violated right to jury trial to extent that they required impermissible judicial fact-finding, overruling
People v. Herron, 303 Mich.App. 392, 845 N.W.2d 533;

[2] guidelines did not constitute constitutionally permissible indeterminate sentencing scheme;

[3] parole eligibility following completion of sentence was not relevant to determining whether guidelines violated right to
jury trial;

[4] guidelines produced mandatory minimum sentences subject to rule that facts that increased range or penalties must be
established by proof beyond a reasonable doubt;

[5] appropriate remedy for constitutional violation was to render guidelines advisory only; but

[6] even if facts used to increase defendant’s minimum sentence were not established by jury verdict or admitted by defendant,
defendant was not entitled to resentencing.

Judgment of Court of Appealsreversed in part and sentence affirmed.

Markman, J., filed dissenting opinion in which Zahra, J., concurred.
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Opinion
McCORMACK, J.

*364 This case presents the question whether the Michigan sentencing guidelines violate a defendant's Sixth Amendment

fundamental right to ajury trial. We conclude that the rule from Apprendi v. New Jersey, 530 U.S. 466, 120 S.Ct. 2348, 147
L.Ed.2d 435 (2000), as extended by Alleyne v. United Sates, 570 U.S. ——, 133 S.Ct. 2151, 186 L.Ed.2d 314 (2013), applies
to Michigan's sentencing guidelines and renders them constitutionally deficient. That deficiency is the extent to which the
guidelinesrequire judicial fact-finding beyond facts admitted by the defendant or found by the jury to score offense variables
(OVs) that mandatorily increase the floor of the guidelines minimum sentence range, i.e., the “ mandatory minimum” sentence
under Alleyne.

To remedy the constitutional violation, we sever MCL 769.34(2) to the extent that it makes the sentencing guidelines range as
scored on the basis of facts beyond those admitted by the defendant or found by the jury beyond a reasonable doubt mandatory.
We also strike down the requirement in MCL 769.34(3) that a sentencing court that departs from the applicable guidelinesrange

must articulate a substantial and *365 compelling reason for that departure. L

Consistently with the remedy imposed by the United States Supreme Court in United States v. Booker, 543 U.S. 220, 233,
125 S.Ct. 738, 160 L.Ed.2d 621 (2005), we hold that a guidelines minimum sentence range calculated in violation of Apprendi
and Alleyne is advisory only and that sentences that depart from that threshold are to be reviewed by appellate courts for
reasonableness. Booker, 543 U.S. at 264, 125 S.Ct. 738. To preserve as much as possible the legidative intent in enacting the
guidelines, however, we hold that a sentencing court must determine the applicable guidelines range and take it into account
when imposing a sentence. 1d.

In this case the defendant's guidelines minimum sentence range was irrelevant to the upward departure sentence he ultimately
received. Accordingly, we hold **507 that he cannot show the prejudice necessary to establish plain error under People v.

Carines, 460 Mich. 750, 597 N.W.2d 130 (1999), and we affirm his sentence. 2

. FACTUAL BACKGROUND AND PROCEDURAL HISTORY
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The defendant was convicted by ajury of involuntary manslaughter for his wife's death. At sentencing, defense counsel agreed
with scoring OV 3 (physical *366 injury to victim) Sa25 points and OV 5 (psychological injury to member of victim's
family)4 at 15 points; counsel did not mention OV 6 (offender's intent to kill or injure another individual), 5 for which 10
points were assessed. Counsel did challenge the scoring of OV 9 (number of victims) 6 and oV 10 (exploitation of avulnerable

victim), 7 put both only on the ground that the facts of the case did not support the number of points assessed by a preponderance
of the evidence. Thetrial court felt otherwise and kept the score of both variables at 10 points.

With his prior record variable score of 35 points, the defendant's resulting guidelines minimum sentence range was 43 to 86
months, ® but thetrial court exceeded the guidelines and imposed a minimum sentence of 8 years (96 months) and a maximum

sentence of 15 years (180 months, the statutory maximum). 9 As substantial and compelling reasons justifying the departure,
thetrial court cited that defendant had violated probation orders that forbade him from being where he was when he killed his
wife, that he killed his wife in front of their three children as they struggled to stop him from doing so, and that he left the
children at home with their mother dead on the floor without concern for their physical or emotional well-being, which were not
factors aready accounted for in scoring the guidelines. Furthermore, the court said, the extent of the defendant's prior domestic
violence was not considered in the guidelines.

*367 The defendant appealed by right in the Court of Appesals, challenging the scoring of the guidelines and the trial court's
decision to exceed the guidelines minimum sentence range. While this case was pending in the Court of Appedls, the United
States Supreme Court decided Alleyne, and defense counsel moved to file a supplemental brief challenging the scoring of
the guidelines on Alleyne grounds. The Court of Appeals granted that motion. In a published opinion, the Court of Appeals
affirmed the defendant's sentence and rejected his Alleyne challenge to the scoring of guidelines, adhering to its recent decision

in Peoplev. Herron, 303 Mich.App. 392, 845 N.W.2d 533 (2013), which had rejected that same argument. 10 Peoplev. **508
Lockridge, 304 Mich.App. 278, 284, 849 N.W.2d 388 (2014) (opinion by O'CONNELL, J.). Judge BECKERING and Judge
SHAPIRO filed concurring opinions agreeing with Judge O'CONNELL 'S lead opinion that the panel was bound by Herron, but
disagreeing with the outcome reached in Herron. If not bound by Herron, Judge BECKERING would have held that requiring
judicial fact-finding to set the guidelines mandatory minimum sentence range violated Alleyne. Id. at 285, 849 N.W.2d 388
(opinion by BECKERING, P.J.). She would have made the guidelines advisory to cure the constitutional problem. Id. at 286,
849 N.W.2d 388. Judge SHAPIRO would have held that Alleyne only bars requiring judicial fact-finding to set the bottom of
the minimum sentence range, so only the bottom of the range need be made advisory to cure the constitutional flaw. Id. at 311,
315-316, 849 N.W.2d 388 (opinion by SHAPIRO, J.).

*368 The defendant filed an application for leave to appeal in this Court. We granted leave to appeal to address the significant
constitutional question presented. 1 People v. Lockridge, 496 Mich. 852, 846 N.W.2d 925 (2014).

II.LEGAL BACKGROUND
[1] The Sixth Amendment of the United States Constitution provides:

Inall criminal prosecutions, the accused shall enjoy theright to a speedy and public trial, by an impartial
jury of the State and district wherein the crime shall have been committed, which district shall have been
previously ascertained by law, and to beinformed of the nature and cause of the accusation.... [US Const.
Am. V1]

Theright to ajury trial is a fundamental one, with a long history that dates back to the founding of this country and beyond.
Duncan v. Louisiana, 391 U.S. 145, 148-154, 88 S.Ct. 1444, 20 L.Ed.2d 491 (1968) (discussing the fundamental nature of
the right and itslong history).
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[2] The question presented in this case relates specifically to whether the procedure involved in setting a mandatory sentence
infringes a defendant's Sixth Amendment right to a jury trial. One key to this inquiry is whether the pertinent facts that must
be *369 found are an element of the offense or a mere sentencing factor. See, e.g., Jones v. United States, 526 U.S. 227,
232,119 S.Ct. 1215, 143 L.Ed.2d 311 (1999) (“Much turns on the determination that a fact is an element of an offense rather
than a sentencing consideration, given that elements must be charged in the indictment, submitted to a jury, and proven by
the Government beyond areasonable doubt.”). The first United States Supreme Court case warranting specific mention hereis
McMillan v. Pennsylvania, 477 U.S. 79, 106 S.Ct. 2411, 91 L.Ed.2d 67 (1986).

In McMillan, the Supreme Court held that the visible possession of a firearm, which the Pennsylvania statute at issue used as
a fact increasing the defendant's mandatory sentence, did not constitute an **509 element of the crimes enumerated in its
mandatory sentencing statute. Rather, it “instead is a sentencing factor that comes into play only after the defendant has been
found guilty of one of those crimes beyond a reasonable doubt.” Id. at 86, 106 S.Ct. 2411. Accordingly, the McMillan Court
rejected the defendant's argument that Pennsylvania's mandatory minimum sentencing act was unconstitutional.

Things began to change dramatically with Jones, however. In that case, the Court held that the fact of whether avictim suffered
serious bodily injury, which authorized an increase in the defendant’s sentence from 15 to 25 years, was an element of afederal
statute prohibiting carjacking or aiding and abetting carjacking that must be found by ajury. Although Jones was decided on
statutory rather than constitutional grounds, the Court concluded that treating the fact of bodily injury as a mere sentencing
factor “would raise serious constitutional questions.” Jones, 526 U.S. at 251, 119 S.Ct. 1215. Justices Stevens and Scaliawrote
concurring *370 opinionsin Jones that presaged the constitutional rule that would be established ayear later in Apprendi. 1d.
at 252-253, 119 S.Ct. 1215 (Stevens, J., concurring); id. at 253, 119 S.Ct. 1215 (Scdlia, J., concurring).

In Apprendi, the United States Supreme Court announced the general Sixth Amendment principle at issuein this case: “Other
than the fact of a prior conviction, any fact that increases the penalty for a crime beyond the prescribed statutory maximum
must be submitted to a jury, and proved beyond a reasonable doubt.” Apprendi, 530 U.S. at 490, 120 S.Ct. 2348 (emphasis

added). 12 The Court struck down as unconstitutional a statute that provided for a possible increase in the maximum term of
imprisonment from 10 to 20 yearsif the trial court found, by a preponderance of the evidence, that the defendant “acted with a
purposeto intimidate an individual or group of individuals because of race, color, gender, handicap, religion, sexual orientation
or ethnicity.” Id. at 469, 120 S.Ct. 2348, quoting NJ Stat. Ann. 2C:44-3(e). The Supreme Court rejected the lower courts
conclusions that the statute was constitutional because the finding of intent to intimidate was a mere “sentencing factor” under
McMillan. 1d. at 492, 120 S.Ct. 2348.

In Harris v. United States, 536 U.S. 545, 550, 122 S.Ct. 2406, 153 L.Ed.2d 524 (2002), overruled by Alleyne, the Supreme
Court was squarely presented with the question “whether McMillan stands after Apprendi.” A mgjority held that the Apprendi
rule did not bar judicially found facts altering “mandatory minimum” sentences. But notably, only a plurality of the Court
joined the portion of Justice Kennedy's opinion that *371 distinguished Apprendi from McMillan. Id. at 556-568, 122 S.Ct.
2406. In his concurring opinion, Justice Breyer wrote that he could not “easily distinguish Apprendi ... from this casein terms
of logic,” but he joined the Court's judgment only because he could not “yet accept [Apprendi's ] rule.” Id. at 569-570, 122
S.Ct. 2406 (Breyer, J., concurring in part). The dissenting opinion took notice, observing that “[t]his leaves only a minority
of the Court embracing the distinction between McMillan and Apprendi that forms the basis of today's holding....” Id. at 583,
122 S.Ct. 2406 (Thomas, J., dissenting).

**510 Next came Blakely v. Washington, 542 U.S. 296, 124 S.Ct. 2531, 159 L.Ed.2d 403 (2004). In that case, the Supreme
Court addressed a challenge to the state of Washington's “determinate” sentencing scheme and observed that “indeterminate
sentencing” does not infringe on the power of a jury. Id. at 308, 124 S.Ct. 2531. Ultimately, the Blakely Court held the
Washington scheme unconstitutional to the extent that it allowed thetrial court to impose a sentence greater than the “ statutory
maximum” sentence authorized by thejury verdict onthe basis of the court'sfinding that the defendant had acted with “ deliberate
cruelty.” 1d. at 303-304, 124 S.Ct. 2531. The Court again emphasized that “the * statutory maximum’ for Apprendi purposes
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is the maximum sentence a judge may impose solely on the basis of the facts reflected in the jury verdict or admitted by the
defendant.” 1d. at 303, 124 S.Ct. 2531.

In Booker, the Supreme Court addressed the application of Apprendi to a “determinate” sentencing scheme similar to
Washington's, the federal sentencing guidelines. Two different majorities of the Court held that the guidelines were
unconstitutional under Apprendi and Blakely, Booker, 543 U.S. at 226, 125 S.Ct. 738 (opinion by Stevens, J.), and that the
proper remedy for the constitutional *372 infirmity was to make the guidelines advisory rather than mandatory, id. at 245,
125 S.Ct. 738 (opinion by Breyer, J.).

The ripple effects of Apprendi, Blakely, and Booker have been significant in both state and federal courts. Seg, e.g., Duncan
v. United Sates, 552 F.3d 442, 445 (C.A.6, 2009) (referring to the “ Apprendi revolution”). The changes in the law wrought
by this new rule led this Court to address whether Michigan's sentencing guidelines were susceptible to a Sixth Amendment
constitutional violation, first in a footnote in People v. Claypool, 470 Mich. 715, 730 n. 14, 684 N.W.2d 278 (2004), and
later at greater length in People v. Drohan, 475 Mich. 140, 146, 715 N.W.2d 778 (2006). In both Claypool and Drohan, this
Court concluded that the Apprendi/Blakely rule did not apply to Michigan's sentencing scheme at al. This Court reached this
conclusion on the basis of its determination that the Apprendi/Blakely rule was inapplicable to our “indeterminate” scheme. We
reasoned in part that “the trial court's power to impose a sentence is always derived from the jury's verdict” because the jury's
verdict authorized the “ statutory maximum” sentence set by statute. Drohan, 475 Mich. at 161-162, 715 N.W.2d 778.

In Alleyne, the Supreme Court overruled Harrisand for thefirst time concluded that mandatory minimum sentenceswere equally
subject to the Apprendi rule, holding that “a fact increasing either end of the range produces a new penalty and constitutes
an ingredient of the offense.” Alleyne, 570 U.S. at ——, 133 S.Ct. at 2160 (emphasis added). Alleyne, like Harris, involved a
statute that provided for a mandatory minimum sentence of five years, but that mandatory minimum increased to seven years
if it was determined that the defendant had “brandished” a firearm. The Court concluded *373 that there was “no basis in
principle or logic to distinguish facts that raise the maximum from those that increase the minimum,” id. at 2163, but noted
that its holding did not restrict fact-finding used to guide judicial discretion in selecting a punishment within the limits fixed by
law, id. Justice Breyer concurred separately, explaining that while he “ continue[d] to disagree with Apprendi,” he nevertheless
believed that it was “highly anomalous to read Apprendi as insisting that juries find sentencing facts that permit a judge to
impose a higher sentence while not insisting that juries find **511 sentencing facts that require a judge to impose a higher
sentence.” 1d. at 21662167 (Breyer, J., concurring).

[11. ANALYSIS

[3] A Sixth Amendment challenge presents a question of constitutional law that this Court reviews de novo. Drohan, 475
Mich. at 146, 715 N.w.2d 778.

[4] The defendant argues that because Alleyne extended the Apprendi rule from statutory maximum sentences to mandatory
minimum sentences, Michigan's sentencing guidelines are no longer immune from that rule. We agree. From Apprendi and
its progeny, including Alleyne, we believe the following test provides the proper inquiry for whether a scheme of mandatory
minimum sentencing violates the Sixth Amendment: Does that scheme constrain the discretion of the sentencing court by
compelling an increase in the mandatory minimum sentence beyond that authorized by the jury's verdict alone? Michigan's
sentencing guidelines do so to the extent that the floor of the guidelines range compels a trial judge to impose a mandatory
minimum sentence beyond that authorized by the jury verdict. Stated differently, to the extent that OV's scored on the *374
basis of facts not admitted by the defendant or necessarily found by the jury verdict increase the floor of the guidelines range,
i.e, the defendant's “ mandatory minimum” sentence, that procedure violates the Sixth Amendment.

The pertinent language in Alleyne supports this conclusion. “Elevating the low-end of a sentencing range heightens the loss of
liberty associated with the crime: the defendant's * expected punishment has increased as a result of the narrowed range’ and
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‘the prosecution is empowered, by invoking the mandatory minimum, to require the judge to impose a higher punishment than
he might wish.” ” Alleyne, 570 U.S. at ——, 133 S.Ct. at 2161, quoting Apprendi, 530 U.S. at 522, 120 S.Ct. 2348 (Thomas, J.,
concurring). Similarly, by virtue of the fully scored sentencing guidelines, ajudge is required to “impose a higher punishment
than he might wish.” Just as the judge's finding that there was “brandishing” in Alleyne aggravated the penalty in that case by

increasing the floor of the range prescribed by law, 13 the OV scori ng judges must do as part of our system increases the bottom
of the mandatory guidelines range used to set the minimum sentence.

In criticizing the Alleyne mgjority's extension of the Apprendi rule, Chief Justice Roberts's dissenting opinion also had language
supporting this conclusion. He wrote:

Under therulein place until today, alegislature could tell judgesthat certain factscarried certain weight,
and require the judge to devise a sentence based on that weight—so long as the sentence remained
within the range authorized by the jury. Now, in the name of thejury right that formed a barrier between
the defendant and the State, the majority has erected a barrier between judges *375 and legislatures,
establishing that discretionary sentencing isthe domain of judges. L egislatures must keep their respectful
distance. [Alleyne, 570 U.S. at ——, 133 S.Ct. at 2170-2171 (Roberts, C.J., dissenting) (emphasis
added).]

In other words, unrestrained judicial discretion within abroad rangeisin; legislative constraints on that discretion that increase
a sentence (whether minimum or maximum) beyond that authorized by the jury's verdict are out.

**512 InHerron, the Court of Appealsfound no constitutional flaw in our sentencing guidelines, reasoning in part that judicia
fact-finding in our guidelines scheme is permissible because it is used only to “inform the trial court's sentencing discretion

within the maximum determined by statute and the jury's verdict.” Herron, 303 Mich.App. at 403, 845 N.W.2d 533. 14 we
reject thisanalysis because it ignores two key aspects of the Apprendi rule as extended by Alleyne: (1) thefact-finding isused to
constrain, not merely inform, the court's sentencing discretion by increasing the mandatory minimum sentence and (2) because
Alleyne now prohibits increasing the minimumas well as the maximum sentence in this manner, it isinsufficient to say that the
guidelines scheme is constitutional because the maximum is set by statute and authorized by the jury's verdict.

Consider thisexample: adefendant with no prior record who is convicted of kidnapping, MCL 750.349, aClass A offense, MCL
777.16q, which carries astatutory maximum sentence of lifein prison. Assumefurther that no facts necessary to score any of the
OVsare admitted by the defendant or necessarily found by *376 thejury aspart of theverdict. Under our sentencing guidelines,
that defendant would be subject to a minimum sentence of no less than 21 months (the bottom of the applicable guidelines

range) 15 and amaximum sentence of life (the statutory maximum). 16 1f this were the end of the road and the trial court were
free to sentence the defendant anywhere within this range, we would agree that no Sixth Amendment impediment exists.

But thereis more. MCL 777.21(1)(a) and MCL 777.22(1) direct courts to score OVs 1 through 4, 7 through 14, 19 and 20 for
crimes against a person, a designation that applies to kidnapping, MCL 777.16q. Under this hypothetical situation, atrial court
could find facts not found by a jury or admitted by the defendant that could potentially increase the floor of the defendant's
minimum sentence from 21 months to as much as 108 months. MCL 777.62. Those facts are “fact[s] increasing either end of
the range” of penalties to which adefendant is exposed, Alleyne, 570 U.S. at ——, 133 S.Ct. at 2160, and therefore the process
violates the Sixth Amendment.

The example provided by the Blakely Court of what differentiated a constitutionally permissible “indeterminate” sentencing
schemefrom animpermissible one, which the Drohan Court quoted and the dissent here also quotes, further illustratesthispoint:

In asystem that saysthejudge may punish burglary with 10to 40 years, every burglar knowsheisrisking
40vyearsinjail. In asystem that punishes burglary with a 10-year sentence, with another 30 added for use
of agun, *377 the burglar who enters ahome unarmed is entitled to no more than a 10—year sentence-
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and by reason of the Sixth Amendment the facts bearing upon that entitlement must be found by ajury.
[Blakely, 542 U.S. at 309, 124 S.Ct. 2531]

**513 Michigan's sentencing scheme is not like the first example, in which a court has unfettered discretion to impose a
sentence within a range authorized by the jury's verdict. Rather, it is more akin to the latter example. Guidelines scored solely
on adefendant's admissions and prior convictions set a baseline minimum sentence (i.e., 10 yearsin the Blakely example or 21
monthsin our hypothetical example), with additional time added by aggravating factors (such as possession or use of agun, as
in the Blakely example): the OV's, which are generally scored on the basis of facts found by the court rather than ajury. The

sentencing court's authority to score the OV'sis constrained by law. 17 A defendant's possible minimum sentenceisincreased as
aresult of that scoring, and the court is constrained to impose a minimum sentence in conformity with the applicable guidelines
range that isincreased by the scoring of those OVs. Thus, Michigan does indeed have a system that punishes an offense with a
baseline minimum sentence of no lessthan X months, with the potential for Y monthsto be added for the use of agun, Z months
to be added for killing avictim, and so forth. Thisreality could be ignored when Drohan was deci ded because the Apprendi rule
applied only to “ statutory maximums” and scoring the sentencing guidelines and establishing the guidelines minimum sentence
range does not alter the *378 maximum sentence. But that analysisis no longer sustainable in light of Alleyne's extension of
the Apprendi rule to minimum sentences.

In Drohan, this Court analyzed the evolution of the Apprendi rule and concluded that the “statutory maximum” sentence in
Michigan for Apprendi/Blakely purposesis generally the maximum sentence set by the statute setting forth the elements of the
offense at issue. Drohan, 475 Mich. at 164, 715 N.W.2d 778. Accordingly, because at that time the Apprendi rule only applied
to maximum sentences, not minimums, and judicial fact-finding to set the guidelines range only affected minimum sentences,
we held that Michigan's sentencing guidelines scheme did not violate the Sixth Amendment. On this point, Drohan necessarily
relied on Harris's holding that the Apprendi rule did not apply to minimum sentences. Harris, 536 U.S. at 568, 122 S.Ct. 2406.

Alleyne changed that. In Alleyne, the United States Supreme Court overruled Harrisand held for thefirst time that the Apprendi
rule applied with equal force to minimum sentences. Alleyne, 570 U.S. at ——, 133 S.Ct. at 2155. With minimum sentences
now also relevant to the Sixth Amendment analysis, the statutory authority of the court can infringe the constitutional authority
of thejury because the guidelines used to set the minimum sentence require a court to increase a defendant's minimum sentence
beyond the minimum sentence authorized by the jury's verdict alone. To the extent that Drohan asserted that our sentencing
scheme is constitutional because the jury verdict always authorizes the maximum sentence provided by law, that analysisis
no longer sufficient to complete the congtitutional analysisin light of Alleyne; rather, under Alleyne, the Legislature may not
require judicial fact-finding that results in a mandatory increase in *379 either the minimum or maximum sentence beyond
the range set by the jury verdict.

Therefore, astraightforward application of the language and holding in Alleyne **514 |eadsto the conclusion that Michigan's
sentencing guidelines scheme violates the Sixth Amendment. The prosecution and amici curiae do not dispute the holding
in Alleyne, but instead advance three arguments in an attempt to sidestep it. First, it is asserted that just as we concluded in
Drohan, the Apprendi rule (as now extended by Alleyne) does not apply to Michigan's sentencing scheme because that schemeis
“indeterminate.” Second, Michigan's sentencing guidelinesdo not viol ate the Sixth Amendment because the minimum sentences
they set merely establish a parole eligibility date rather than an absolute prison release date and there is no constitutional right
to parole. Third, the minimum sentence set by the sentencing guidelines is not a“ mandatory minimum” sentence for purposes
of Alleyne. For the reasons that follow, we reject each of these arguments.

A. MICHIGAN'S“INDETERMINATE” SENTENCING SCHEME

[5] The prosecution and the dissent rely primarily on their conclusion that the Apprendi rule does not apply to “indeterminate’
sentencing schemes like Michigan's to dismiss the defendant’s constitutional claim. It is certainly correct that the United States
Supreme Court has repeatedly distinguished between “determinate” and “indeterminate” sentencing systems and referred to
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the latter as not implicating Sixth Amendment concerns and that Alleyne did nothing to alter or undermine that distinction.
Because we are bound by the United States Supreme Court's decisionsinterpreting the Sixth Amendment such as Apprendi and
Alleyne, *380 however, it is critical to understand exactly what those terms mean in that context rather than in the abstract.
And significantly, Michigan's sentencing scheme is not “indeterminate” as the United States Supreme Court has ever applied

that term. 18

In Blakely, in responding to the dissent, the majority stated, without defining itsterms, that “indeterminate” sentencing schemes
would not violate the Apprendi rule. In quoted language relied on heavily by the prosecution and the dissent in this case, the
Court asserted:

By reversing the judgment below, we are not, as the State would have it, “find[ing] determinate sentencing schemes
unconstitutional.” This case is not about whether determinate sentencing is constitutional, only about how it can be
implemented in away that respects the Sixth Amendment....

JUSTICE O'CONNOR argues that, because determinate-sentencing schemes involving judicia fact-finding entail less
judicial discretion than indeterminate schemes, the constitutionality of the latter implies the constitutionality of the former.
Thisargument is flawed on anumber of levels. First, the Sixth Amendment by itstermsisnot alimitation on judicia power,
but a reservation of jury power. It limits judicial power only to the extent that the claimed judicial power infringes on the
province of thejury. Indeter minate sentencing does not do so. It increasesjudicial discretion, to be sure, but not at the expense
of the jury's traditional function of finding the facts essential to lawful imposition of the penalty. Of course indeterminate
schemesinvolvejudicia fact-finding, inthat ajudge (likeaparole **515 board) may implicitly rule on those facts he deems
*381 important to the exercise of his sentencing discretion. But the facts do not pertain to whether the defendant has a legal
right to a lesser sentence —and that makes all the difference insofar as judicial impingement upon the traditional role of the
jury is concerned. [Blakely, 542 U.S. at 308-309, 124 S.Ct. 2531 (citations omitted) (emphasis added).]

The Blakely dissent, however, identified states with both indeterminate and determinate (as Drohan understood those terms)
sentencing schemes as onesthat Blakely cast “ constitutional doubt” over because they had “guidelines systems.” Id. at 323, 124
S.Ct. 2531 (O'Connor, J., dissenting). Michigan was among the states listed. 1d. Legal commentators have also noted that the
United States Supreme Court has never referred to Michigan's sentencing scheme as“indeterminate” for constitutional purposes
and that Justice O'Connor's Blakely dissent suggested the opposite; rather, the Court's focus in discussing “indeterminate”
schemes has been on the absence of mandatory constraints placed on a court's discretion when sentencing a defendant within a
range of possible sentences. See Hall, Mandatory Sentencing Guidelines by Any Other Name: When “ I ndeter minate Structured
Sentencing” Violates Blakely v. Washington, 57 Drake L. Rev. 643, 669 & n. 139 (2009) (hereinafter, Mandatory Sentencing
Guidelines) (stating that “in Blakely, the Supreme Court understood an indeterminate sentencing regime to be one in which
the sentencing judge enjoys ‘ unfettered discretion’ within statutory and constitutional limits, and that a mandatory sentencing
guidelines system, even when used in conjunction with a parole board, is fundamentally inconsistent with this definition of
indeterminate sentencing”) (emphasis added); Ball, Heinous, Atrocious, and Cruel: Apprendi, Indeterminate Sentencing, and
the Meaning of Punishment, 109 Colum L. Rev. 893, 907 (2009) (observing that the United States Supreme *382 Court has
used “ ‘indeterminate’ to mean ‘advisory’ and ‘determinate’ to mean ‘binding’ (i.e., determinative of the outcome)”); see aso
Cunningham v. California, 549 U.S. 270, 291-292, 127 S.Ct. 856, 166 L.Ed.2d 856 (2007) (“Merely advisory provisions,
recommending but not requiring the selection of particular sentencesin responseto differing sets of facts... would not implicate
the Sixth Amendment.”), quoting Booker, 543 U.S. at 233, 125 S.Ct. 738 (quotation marks omitted); Alleyne, 133 S.Ct. at 2165
(Sotomayor, J., concurring) (observing that the United States Supreme Court has “ applied Apprendi to strike down mandatory

sentencing systems at the state and federal levels’) (emphasis added). 19 At **516 least one other court has also recognized
that the United States Supreme Court has used the term “indeterminate” “imprecisely.” Commonwealth v. Yuhasz, 592 Pa. 120,

133 n. 4, 923 A.2d 1111 (2007). 20 And at no time has the *383 Supreme Court specifically defined its use of the term or
defined it by reference to Black's Law Dictionary.
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[6] Accordingly, the relevant distinction between constitutionally permissible “indeterminate” sentencing schemes and
impermissible*determinate” sentencing schemes, asthe United States Supreme Court has used thoseterms, turnsnot on whether

the sentences produced by them contain one or two numbers; 2L rather, it turns on whether judge-found facts are used to curtail
judicial sentencing discretion by compelling an increase in the defendant's punishment. If so, the system violates the Sixth
Amendment. Michigan's sentencing guidelines do just that.

Because Michigan's sentencing scheme is not “indeterminate” as that term has been used by the United States Supreme Court,
our sentencing guidelines scheme cannot be exempt from the Apprendi and Alleyne rule on that basis. And the escape hatch
that Harris provided for Drohan—that Apprendi applied only to maximum sentences and the statutory maximumsin Michigan
are set by law and therefore never increased based on judge-found facts—has been sealed by Alleyne.

B. NO CONSTITUTIONAL RIGHT TO PAROLE

[71 [8] Inapermutation of its“indeterminate” sentencing argument, the dissent also contends that Michigan's sentencing
scheme does not violate Alleyne because a defendant's minimum sentence merely determineswhen that defendant iseligiblefor
parole consideration *384 and thereisno constitutional entitlement to parole. Thisargument was not raised by the prosecution,
but was advanced instead by the Attorney General in an amicus curiae brief. We have no quarrel with the general proposition
that adefendant has no constitutional entitlement to be paroled, asthat proposition iswell established by Greenholtz v. Inmates
of Nebraska Penal & Correctional Complex, 442 U.S. 1, 7,99 S.Ct. 2100, 60 L.Ed.2d 668 (1979), but we do not seeitsrelevance
here. Theright at issueincludesthe Sixth Amendment right to ajury trial, not just the due-processright to be free of deprivation

of one's liberty that was at issue in Greenholtz 22 And that right includes the right to have a “jury determination” of all the
pertinent facts used in increasing the prescribed range of penalties, including both the minimum **517 and the maximum
sentences. Theviolation of that right occurswell before adefendant even begins serving that sentence. Alleyne, 570 U.S. at —,
133 S.Ct. at 2160 (noting that “afact increasing either end of the range produces a new penalty and constitutes an ingredient of
the offense” that must be found by ajury). The failure to have the jury find an element establishing “a distinct and aggravated
crime” id. at ——, 133 S.Ct. at 2163, not the resulting sentence, is the constitutional deficiency, id. at ——, 133 S.Ct. at 2162
(observing that “if ajudge were to find afact that increased the statutory maximum sentence, such afinding would violate the
Sixth Amendment, even if the defendant *385 ultimately received a sentence falling within the original sentencing range ")
(emphasis added). Accordingly, the assertion that a defendant has no constitutional right to serveless than his or her maximum
sentence is entirely correct, but also entirely beside the point. King & Applebaum, Alleyne on the Ground: Factfinding That
Limits Eligibility for Probation or Parole Release, 26 Fed Sent Rep 287, 289 (2014) ( “ The minimum sentence that mattersin
Alleyneisthefloor of the range available to the sentencing judge, the penalty * affixed to the crime,” not the sentence that might
actually be served by the offender. That a paroling authority may ultimately decide not to release the defendant when he first
becomeseligibleisirrelevant.”). Neither the dissent nor the Attorney General cites any other case for the novel proposition that
application of the Apprendi rule hinges on whether adefendant is entitled to immediate rel ease upon completion of the sentence

at issue or whether the defendant is simply eligible for release or to be paroled. 23

Finally, it isworth noting that this argument is not supported by other state court decisions applying Alleyne to their sentencing
schemes. See, e.g., Sate v. Soto, 299 Kan. 102, 322 P.3d 334 (2014) (rejecting as unconstitutional under Alleyne a statute that
provided for aprison sentence of life with 50 years before the possibility of parole). And at bottom, what this argument ignores
isthat in Alleyne, the Supreme Court held that like a maximum sentence, aminimum sentence enhanced by judicial fact-finding
also implicates *386 the Sixth Amendment jury-trial protection. It is therefore no answer to say that Alleyne is inapplicable
here because a defendant has no constitutional right to parole.

C.“MANDATORY MINIMUM” SENTENCES UNDER ALLEYNE
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[9] Theprosecution and the dissent'sfinal basisfor concluding that Alleyne does not apply to our sentencing guidelines scheme
isthat the guidelines do not produce “ mandatory minimum” sentences for Alleyne purposes. We again disagree.

First, this argument seems to assume that Alleyne applies only to what one might consider traditional mandatory minimumes,
statutes that provide that upon conviction of an offense, the court “shall sentence the defendant to aterm of imprisonment of
not less than” x number of years. This fails to account for the broad nature of the Apprendi rule generally that * ‘facts that
increase the prescribed range of penalties to which a criminal defendant is exposed’ ” must be established by proof **518

beyond a reasonable doubt. Apprendi, 530 U.S. at 490, 120 S.Ct. 2348, quoting Jones, 526 U.S. at 252253, 119 S.Ct. 1215
(emphasis added). While Alleyne applied this rule to a mandatory minimum sentence, and therefore necessarily spent a great
deal of time articulating how the mandatory minimum sentence in that case violated Apprendi, it also reemphasized that the
Sixth Amendment applies to facts used to set the range of sentences to which a defendant is exposed. Alleyne, 570 U.S. at
——, 133 S.Ct. at 2160 (“[B]ecause the legally prescribed range is the penalty affixed to the crime, ... it follows that a fact
increasing either end of the range produces a new penalty and constitutes an ingredient of the offense.”). Thus, Alleyne cannot
be dismissed asinapplicable simply because *387 the statute at issue in that case looks different from our statutory guidelines
scheme or because Alleyne only appliesto the traditional mandatory minimum sentences mentioned previously. Aslong asthe
minimum sentence is “mandatory,” i.e., required by law, Alleyne applies.

[10] More importantly, the core argument that the guidelines do not produce “mandatory” minimum sentences is itself
incorrect. The guidelines minimum sentence rangeishbinding ontrial courts, absent their articulating substantial and compelling
reasons for a departure. The dissent notes that MCL 769.34(4)(a) labels the guidelines ranges as “recommended minimum
sentence ranges,” but elsewhere the same statute states that “the minimum sentence imposed by a court of this state ... shall
be within the appropriate sentence range under the version of those sentencing guidelines in effect on the date the crime was
committed.” MCL 769.34(2) (emphasis added). Aswe have stated many times, “shall” indicates amandatory directive. Fradco,
Inc. v. Dep't of Treasury, 495 Mich. 104, 114, 845 N.W.2d 81 (2014). Thisis precisely the anaysis the United States Supreme
Court engaged in in Booker, when it invalidated the federal sentencing guidelines because it concluded they were mandatory.
Booker, 543 U.S. at 233-234, 125 S.Ct. 738 (“The Guidelines as written, however, are not advisory; they are mandatory and
binding on all judges. While subsection (a) of § 3553 of the sentencing statute lists the Sentencing Guidelines as one factor
to be considered in imposing a sentence, subsection (b) directs that the court ‘ shall impose a sentence of the kind, and within
therange’ established by the Guidelines, subject to departuresin specific, limited cases.”). Accordingly, Michigan's guidelines
produce sentences that are just as mandatory as those at issue in Alleyne.

*388 But, the dissent asserts, the availability of a sentence departure from the guidelines renders them not truly mandatory.
This argument must necessarily reject language from Booker that specifically stated that the availability of a departure “does
not avoid the constitutional issue....” Id. at 234, 125 S.Ct. 738; see also Blakely, 542 U.S. at 305 n. 8, 124 S.Ct. 2531 (stating
that that ajudge “ cannot make that judgment [that compelling reasons exist to depart from the guidelines] without finding some
factsto support it beyond the bare elements of the offense” and that “[w]hether thejudicially determined factsrequire asentence
enhancement or merely allow it, the verdict alone does not authorize the sentence”). Much of the dissent's basis for rejecting
the Booker language, however, hinges on its earlier erroneous conclusion that Alleyne does not apply to our “indeterminate”

sentencing scheme. 24 Tothe **519 extent that the dissent's rejection of thislanguage rests on Drohan, we see nothing in that
opinion to indicate that the Drohan Court rejected or even considered this language in reaching its decision. For these reasons,

we conclude that Michigan's sentencing guidelines produce a “ mandatory minimum” sentence to which Alleyne applies. 25

[11] Because the rule from Alleyne applies, the Sixth Amendment does not permit judicial fact-finding to *389 score OVs

to increase the floor of the sentencing guidelines range. The right to ajury trial is “afundamental reservation of power in our
congtitutional structure,” Blakely, 542 U.S. at 306, 124 S.Ct. 2531, and therefore one that cannot be restricted in this manner.

IV.REMEDY
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[12] Having concluded that Michigan's sentencing guidelines violate the Sixth Amendment rule from Apprendi, as extended
by Alleyne, we must determine the appropriate remedy for the violation. We consider three options.

First, the defendant asks us to require juries to find the facts used to score al the OVs that are not admitted or stipulated by
the defendant or necessarily found by the jury's verdict. We reject this option. The constitutional violation can be effectively
remedied without burdening our judicial system in this manner, which could essentially turn sentencing proceedings into mini-
trials. And the United States Supreme Court in Booker expressly rejected this remedy because of the profound disruptive effect
it would have in every case. Booker, 543 U.S. at 248, 125 S.Ct. 738 (“It would affect decisions about whether to go to trial. It

would affect the content of plea negotiations. It would alter the judge'srole in sentencing.”). 2 we agree.

Second, we consider the remedy suggested in Judge SHAPIRO'S concurring opinion in this case, which would render advisory
only the floor of the applicable guidelines *390 range. Lockridge, 304 Mich.App. at 316, 849 N.W.2d 388 (opinion by
SHAPIRO, J.). Whilewe believethat thisisaless disruptive remedy that isfairly closely tailored to the constitutional violation,
we decline to adopt it because it would require us to significantly rewrite MCL 769.34(2), which providesin part:

Except asotherwise provided in this subsection or for adeparture from the appropriate minimum sentence
range provided for under subsection (3), the minimum sentence imposed by a court of this state for a
felony enumerated in [MCL 777.11 through MCL 777.19] committed on or after January 1, 1999 shall
be within the appropriate sentence range under the version of those sentencing guidelines in effect on
thedate **520 the crime was committed. [Emphasis added.]

The legidative intent in this provision is plain: the Legidature wanted the applicabl e guidelines minimum sentence range to be
mandatory in all cases (other than those in which adeparture was appropriate) at both the top and bottom ends. Opening up only
oneend of theguidelinesrange, evenif curing the constitutional violation, would beinconsi stent with the L egislature's expressed
preference for equal treatment. See Booker, 543 U.S. at 248, 125 S.Ct. 738 (“In today's context—a highly complex statute,
interrelated provisions, and a constitutional requirement that creates fundamental change—we cannot assume that Congress, if
faced with the statute's invalidity in key applications, would have preferred to apply the statute in as many other instances as
possible.”) (emphasis added). And it would require a significant rewrite of the statutory language to maintain the mandatory
nature of the guidelines ceiling but render the guidelines floor advisory only. Accordingly, we decline to limit the remedy for
the consgtitutional infirmity to the floor of the guidelines range.

*391 Third, the prosecution, in turn, asks usto Booker-ize the Michigan sentencing guidelines, i.e., render them advisory only.
We agree that thisis the most appropriate remedy. First, it is the same remedy adopted by the United States Supreme Court in

Booker. 2" Second, it requires the least judicial rewriting of the statute, as we need only substitute the word “may” for “shall”
in MCL 769.34(2) and remove the requirement in MCL 769.34(3) that atrial court that departs from the applicable guidelines
range must articulate a substantial and compelling reason for that departure.

[13] Like the Supreme Court in Booker, however, we conclude that although the guidelines can no longer be mandatory,
they remain a highly relevant consideration in a trial court's exercise of sentencing discretion. Thus, we hold that trial courts
“must consult those Guidelines and take them into account when sentencing.” Booker, 543 U.S. at 264, 125 S.Ct. 738. Such
a system, while “not the system [the legislature] enacted, nonetheless continug[s] to move sentencing in [the legislature's]
preferred direction, helping to avoid excessive sentencing disparities while maintaining flexibility sufficient to individualize
sentences where necessary.” 1d. at 264265, 125 S.Ct. 738.

[14] [15] Accordingly, we sever MCL 769.34(2) to the extent that it is mandatory and strike down the requirement of a
“substantial and compelling reason” to depart from the guidelines range in MCL 769.34(3). When a defendant's sentence is
cal culated using a guidelines minimum sentence range in which OV's have been scored on *392 the basis of facts not admitted

by the defendant or found beyond a reasonable doubt by the jury, 28 the sentenci ng court may exercise its discretion to depart
**521 from that guidelines range without articul ating substantial and compelling reasonsfor doing so. A sentence that departs
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from the applicable guidelines range will be reviewed by an appellate court for reasonableness. Booker, 543 U.S. at 261, 125
S.Ct. 738. Resentencing will be required when a sentence is determined to be unreasonable. Because sentencing courts will
hereafter not be bound by the applicable sentencing guidelines range, this remedy cures the Sixth Amendment flaw in our
guidelines scheme by removing the unconstitutional constraint on the court's discretion. Sentencing courts must, however,
continueto consult the applicable guidelines range and take it into account when imposing asentence. Further, sentencing courts
must justify the sentence imposed in order to facilitate appellate review. People v. Coles, 417 Mich. 523, 549, 339 N.W.2d 440
(1983), overruled in part on other grounds by People v. Milbourn, 435 Mich. 630, 644, 461 N.W.2d 1 (1990).

V.APPLICATION TO THISDEFENDANT

[16] [17] [18] [19] The defendant did not object to the scoring of the OVs at sentencing on Apprendi/Alleyne grounds,

so our review isfor plain error affecting substantial rights. Carines, 460 Mich. at 763, 774, 597 N.W.2d 130. 2 To establish
entitlement *393 to relief under plain-error review, the defendant must establish that an error occurred, that the error wasplain,
i.e., clear or obvious, and that the plain error affected substantial rights. 1d. at 763, 597 N.W.2d 130. The third requirement
generaly requires a showing of prejudice, i.e., that the error affected the outcome of the lower court proceedings. Id. Finaly,
even if a defendant satisfies those three requirements, an appellate court must exercise its discretion in deciding whether to
reverse. Id. Reversal iswarranted only when the error resulted in the conviction of an actually innocent defendant or seriously
affected the fairness, integrity, or public reputation of judicial proceedings independently of the defendant's innocence. 1d. at
763-764, 597 N.W.2d 130.

[20] The defendant received a total of 70 OV points and had 35 points assessed for prior record variables, placing him in
the D-V cell of the sentencing grid for Class C offenses. MCL 777.64. That cell calls for a minimum sentence of 43 to 86
months. The defendant concedes that the jury verdict necessarily established the factual basis to assess 25 points for OV 3
and 10 points for OV 6. Assuming arguendo that the facts necessary to score OV 5 at 15 points and OV 9 and OV 10 at 10
points each were not established by the jury's verdict or admitted by the defendant, and yet those facts were used to increase

the defendant's mandatory minimum sentence, violating the Sixth Amendment, 30 %394 the defendant neverthelessis **522

not entitled to resentencing. Because he received an upward departure sentence that did not rely on the minimum sentence
range from the improperly scored guidelines (and indeed, the trial court necessarily had to state on the record its reasons for
departing from that range), the defendant cannot show prejudice from any error in scoring the OVsin violation of Alleyne.
See note 31 of this opinion.

VI. APPLICATION TO OTHER DEFENDANTS

Although we have held that the defendant in this case cannot satisfy the plain-error standard, we nevertheless must clarify
how that standard is to be applied in the many cases that have been held in abeyance for this one. Thisanalysisis particularly
important because, given the recent origin of Alleyne, virtually all of those cases involve challenges that were not preserved
inthetrial court.

First, we consider cases in which (1) facts admitted by the defendant and (2) facts found by the jury were sufficient to assess
the minimum number of OV points necessary for the defendant's score to fall in the cell of the sentencing grid under which
he or she was sentenced. In those cases, because the defendant suffered *395 no prejudice from any error, there is no plain
error and no further inquiry isrequired.

Second, we consider the converse: cases in which facts admitted by a defendant or found by the jury verdict were insufficient
to assess the minimum number of OV points necessary for the defendant's score to fall in the cell of the sentencing grid under
which he or she was sentenced. In those cases, it is clear from our previous analysis that an unconstitutional constraint actually
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impaired the defendant's Sixth Amendment right. The question then turns to which of these defendantsis entitled to relief, i.e.,
which can show plain error.

[21] [22] Weconcludethat al defendants (1) who can demonstratethat their guidelines minimum sentencerangewasactually

constrained by the violation of the Sixth Amendment and (2) whose sentences were not subject to an upward departure 3L can
establish athreshold showing of the potential for plain error sufficient to warrant aremand to the trial court for further inquiry.
We reach this conclusion in part on the basis of our agreement with the following analysis from United States v. Crosby, 397
F.3d 103, 117-118 (C.A.2, 2005):

Some might suppose that the only choice for an appellate court in acase **523 presenting a procedural error in imposing
a sentence is between disregarding the error and *396 requiring a new sentencing. However, the choice is not so limited....
Bearing in mind the several considerations outlined above that shape the context in which a disposition decision is to be

made, we conclude that the “further sentencing proceedings’ generally appropriate for preBooker/Fanfan[ 321 sentences
pending on direct review will be aremand to the district court, not for the purpose of a required resentencing, but only for
the more limited purpose of permitting the sentencing judge to determine whether to resentence, now fully informed of the
new sentencing regime, and if so, to resentence ....

A remand for determination of whether to resentence is appropriate in order to undertake a proper application of the plain
error and harmless error doctrines. Without knowing whether a sentencing judge would have imposed a materialy different
sentence, ... an appellate court will normally be unable to assess the significance of any error that might have been made....

Obviously, any of theerrorsin the procedurefor selecting the original sentence discussed in thisopinion would be harmless,
and not prejudicial under plain error analysis, if the judge decides on remand, in full compliance with now applicable
requirements, that under the post-Booker/Fanfan regime the sentence would have been essentially the same as originally
imposed. Conversely, adistrict judge's decision that the original sentence would have differed in anontrivial manner from
that imposed will demonstrate that the error inimposing the original sentence was harmful and satisfiesplain error analysis.

In short, a sentence imposed under a mistaken perception of the requirements of law will satisfy plain error analysisif the

sentence imposed under a correct under standing would have been materially different. [Some emphasis added.] [33]
*397 Thus, in accordance with thisanalysis, in cases in which a defendant's minimum sentence was established by application
of the sentencing guidelines in a manner that violated the Sixth Amendment, the case should be remanded to the trial court to
determine whether that court would have imposed a materially different sentence but for the constitutional error. If the trial
court determines that the answer to **524 that question is yes, the court shall order resentencing. Id. at 118.

A few comments on the proper procedures for trial courts to follow on so-called Crosby remands are in order to ensure
consistency and stability. First, consistently with Crosby, we hold that Crosby remands are warranted only in cases involving
sentences imposed on or before July 29, 2015, the date of today's decision. Accordingly, for defendants sentenced after our
decision today, thetraditional-plain error review from Carineswill apply. Seeid. at 116 (“In casesinvolving review of sentences
imposed after the date of Booker/Fanfan, we would expect to apply these prudential doctrines [including plain-error review]
in the customary manner.”).

[23] [24] [25] *398 Second,weconcludethat atrial court considering acase onaCrosby remand should first and foremost
“include an opportunity for adefendant to avoid resentencing by promptly notifying the [trial] judge that resentencing will not

be sought.” Id. at 118. If the defendant does not so notify the court, it “should obtain the views of counsel, at least in writing, but
‘need not’ require the presence of the Defendant,” in “reaching its decision (with or without a hearing) whether to resentence.”

Id. a 120. Upon making that decision, the trial court shall “either place on the record a decision not to resentence, with an
appropriate explanation, or vacate the sentence and, with the Defendant present, resentencein conformity with” thisopinion. 1d.
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[26] Stated differently, on aCrosby remand, atrial court should first allow a defendant an opportunity to inform the court that
he or she will not seek resentencing. If notification is not received in atimely manner, the court (1) should obtain the views of
counsel in some form, (2) may but is not required to hold a hearing on the matter, and (3) need not have the defendant present

when it decides whether to resentence the defendant, but (4) must have the defendant present, asrequired by law, 34 if it decides
to resentence the defendant. Further, in determining whether the court would have imposed a materially different sentence
but for the unconstitutional constraint, the court should consider only the “circumstances existing at the time of the original
sentence.” 1d. at 117; see also United States v. Ferrell, 485 F.3d 687, 688 (C.A.2, 2007) (holding that the trial court'sfailure to
consider the circumstances as they existed at the time of the resentencing hearing, including evidence of the defendant's post-
judgment *399 prison rehabilitation, did not violate the defendant's due process rights).

VII. CONCLUSION

Because Michigan's sentencing guidelines scheme allows judges to find by a preponderance of the evidence facts that are then
used to compel an increase in the mandatory minimum punishment adefendant receives, it violates the Sixth Amendment to the
United States Constitution under Alleyne. We therefore reverse the judgment below and overrule the Court of Appeals decision
in Herron. To remedy the constitutional flaw in the guidelines, we hold that they are advisory only.

To make a threshold showing of plain error that could require resentencing, a defendant must demonstrate that his or her OV
level was cal culated using facts beyond those found by the jury or admitted by the defendant and that a corresponding reduction
in the defendant's OV score to account for the error would change the applicable guidelines minimum sentence range. If a
defendant makes **525 that threshold showing and was not sentenced to an upward departure sentence, he or sheisentitled to
aremand for thetrial court for that court to determine whether plain error occurred, i.e., whether the court would have imposed
the same sentence absent the unconstitutional constraint on its discretion. If the trial court determines that it would not have
imposed the same sentence but for the constraint, it must resentence the defendant.

We reverse the judgment of the Court of Appealsin part and affirm the defendant's sentence.

YOUNG, C.J.,, and MARY BETH KELLY, VIVIANO, and BERNSTEIN, JJ., concurred with McCORMACK, J.

MARKMAN, J. (dissenting).

*400 Following a jury trial, defendant was convicted of involuntary mandaughter under MCL 750.321, which carries a
statutory maximum sentence of 15 years. The trial court sentenced defendant to aterm of 8 to 15 years after departing upward
from the statutory sentencing guidelines range of 43 to 86 months for defendant's minimum sentence. The court calcul ated the
range by scoring various offense and prior record variables under a preponderance of the evidence standard. Defendant appealed
his sentence, asserting that it was imposed contrary to the United States Supreme Court's decision in Alleyne v. United States,
570 U.S. ——, 133 S.Ct. 2151, 186 L.Ed.2d 314 (2013), because his minimum sentence had been determined on the basis of
facts that were not found by the jury beyond a reasonable doubt. The Court of Appeals affirmed defendant's sentence, and this
Court granted leave to appeal to determine whether Michigan's “indeterminate” sentencing system, which allows atrial court
to set acriminal defendant's minimum sentence, i.e., his or her parole eligibility date, on the basis of factors determined by a
preponderance of the evidence, isin violation of the Sixth Amendment of the United States Constitution. The majority holds
today that our state's sentencing system does, in fact, violate the Sixth Amendment. Because | respectfully disagree with this
holding and do not believe our sentencing system violates the Constitution, | dissent.
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Thevictiminthiscase, Ms. Kenyatta L ockridge, and defendant were married and had ahistory of domestic violence. Thishistory
resulted in defendant's being placed on probation, a condition of which wasthat he *401 not have contact with Ms. Lockridge
or visit her residence. Defendant, however, continued to have contact with Ms. Lockridge and continued to live at her residence.
On September 19, 2011, Ms. Lockridge accused defendant of stealing money from her purse and an argument ensued. The
argument eventually turned violent when Ms. Lockridge punched defendant in the face twice. In response, defendant placed his
arm around Ms. Lockridge's neck and proceeded to place her in achoke hold. Once Ms. Lockridge stopped resisting, defendant
dropped her on the floor in front of their three daughters and left the house. Ms. Lockridge was declared dead at the hospital,
the cause of her death being asphyxiation due to neck compression.

Defendant was charged with one count of open murder, MCL 750.316, and on May 4, 2012, the jury found defendant guilty
of involuntary manslaughter, MCL 750.321. At sentencing, thetrial court scored defendant’s offense variables and prior record
variables and determined that his offense variable level was 70 points and his prior record variable level was 35 points.
See footnote 10 of this opinion. These figures placed defendant in the D-V cell of the **526 Class C sentencing grid,
which contains a recommended minimum guidelines range of 43 to 86 months. MCL 777.16p; MCL 777.64. The trial court
further held that there were substantial and compelling reasons to depart upward from the guidelines range by 10 months,
ultimately sentencing defendant to aterm of 8 to 15 years. Thetrial court justified its departure by citing offense variables that
assertedly failed adequately to take into account the psychological injury suffered by the victim's children, while also referring
to defendant's willful disregard for the conditions of his probation.

Defendant appealed his sentence in the Court of Appeals. Pending that court's consideration, the Supreme *402 Court decided
Alleynev. United Sates, which held that “ any fact that increases the mandatory minimumisan ‘element’ that must be submitted
tothejury.” Alleyne, 570 U.S. at ——, 133 S.Ct. at 2155. Defendant claimed that he had been sentenced to aterm of incarceration
that had been unconstitutionally enhanced by judicial, not by the required jury, fact-finding, and the Court of Appeals allowed
him to add an additional claim under Alleyne to his appeal. Ultimately, the Court of Appeals denied defendant's claim,
citing People v. Herron, 303 Mich.App. 392, 845 N.W.2d 533 (2013), for the proposition that our indeterminate sentencing
system does not offend the Sixth Amendment and noting that the panel was required to follow Herron. People v. Lockridge,
304 Mich.App. 278, 284, 849 N.W.2d 388 (2014) (opinion by O'CONNELL, J.); id. at 285, 849 N.W.2d 388 (opinion by
BECKERING, P.J); id. at 311, 849 N.W.2d 388 (opinion by SHAPIRO, J.).

I1. STANDARD OF REVIEW

The issue in this case is whether Michigan's sentencing system operates in violation of the Sixth Amendment of the United
States Constitution by permitting acriminal defendant's minimum sentence to be determined on the basis of facts not proved to
the jury beyond areasonable doubt. A Sixth Amendment challenge presents a question of constitutional law that we review de
novo. People v. Nutt, 469 Mich. 565, 573, 677 N.W.2d 1 (2004). Furthermore, a constitutional challenge to a statute presents a
question of law that is also reviewed de novo. McDougall v. Schanz, 461 Mich. 15, 23, 597 N.W.2d 148 (1999). In analyzing
congtitutional challenges to statutes, this Court's “authority to invalidate laws is limited and must be predicated on a clearly
apparent demonstration of unconstitutionality.” *403 People v. Harris, 495 Mich. 120, 134, 845 N.W.2d 477 (2014). We
require a challenge to meet such a high burden because “[s]tatutes are presumed to be congtitutional, and we have a duty to
construe a statute as constitutional unless its unconstitutionality is clearly apparent.” In re Sanders, 495 Mich. 394, 404, 852
N.W.2d 524 (2014), citing Taylor v. Gate Pharm., 468 Mich. 1, 6, 658 N.W.2d 127 (2003).

[11. ANALYSIS

A.SIXTH AMENDMENT
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The Sixth Amendment of the United States Constitution provides:

Inall criminal prosecutions, the accused shall enjoy theright to aspeedy and public trial, by an impartial
jury of the State and district wherein the crime shall have been committed, which district shall have been
previously ascertained by law, and to beinformed of the nature and cause of the accusation.... [US Const.
Am. V1]

Thisamendment pertainsto one of the most fundamental elementsof our equal **527 rule of lawv—theright toatrial by jury. 1
The fundamental purpose of the right to atrial by jury isindisputably “to prevent oppression by the Government.” Duncan v.
Louisiana, 391 U.S. 145, 155, 88 S.Ct. 1444, 20 L.Ed.2d 491 (1968), citing Singer v. United States, 380 U.S. 24, 31, 85 S.Ct.
783, 13 L.Ed.2d 630 (1965). “ Given this purpose, the essential feature of ajury obviously liesin the interposition between the
*404 accused and his accuser of the commonsense judgment of a group of laymen, and in the community participation and
shared responsibility that results from that group's determination of guilt or innocence.” Williams v. Florida, 399 U.S. 78, 99,

90 S.Ct. 1893, 26 L.Ed.2d 446 (1970). 2 Stated another way, the “ Constitution gives a crimina defendant the right to demand

that a jury find him guilty of all the elements of the crime with which he is charged....” 3 United States v. Gaudin, 515 U.S.
506, 511, 115 S.Ct. 2310, 132 L.Ed.2d 444 (1995).

B. SIXTH AMENDMENT AND SENTENCING

The Sixth Amendment requires “ajury determination that [a defendant] is guilty of every element of the crime with which he
is charged, beyond a reasonable doubt.” Id. at 510, 115 S.Ct. 2310. In defining the protections afforded *405 by this right,
the United States Supreme Court has held that any fact that constitutes an “element” of the crime must be determined by the
jury, not by the court, beyond a reasonable doubt. Apprendi v. New Jersey, 530 U.S. 466, 494, 120 S.Ct. 2348, 147 L.Ed.2d
435 (2000). The breadth of this right therefore depends on “the proper designation of the facts that are elements of the crime.”
Alleyne, 570 U.S. at ——, 133 S.Ct. at 2156. To ensure that the right to ajury trial is properly safeguarded, the United States
Supreme Court has set out to explain what exactly constitutes an “element” of a crime for purposes of the Sixth Amendment,

so that the necessary elements will be submitted to the jury for its consideration and determination. 4 Inits efforts to explain
**528 what constitutes an “element” of a crime, the Supreme Court has identified several sentencing practices that operated
in violation of the Sixth Amendment.

The Supreme Court first addressed the Sixth Amendment implications that arise when judicially ascertained facts are used to
enhance a criminal defendant's sentence in McMillan v. Pennsylvania, 477 U.S. 79, 106 S.Ct. 2411, 91 L.Ed.2d 67 (1986).
McMillan involved a Pennsylvania statute that imposed a five year “mandatory minimum” sentence when the trial court
determined by a preponderance of the evidence that the defendant “visibly possessed a firearm” during *406 the course of
committing an enumerated felony. Id. at 81, 106 S.Ct. 2411. In a 54 decision, the Court upheld the Pennsylvania statute,
concluding that it

neither alters the maximum penalty for the crime committed nor creates a separate offense calling for a
separate penalty; it operates solely to limit the sentencing court's discretion in selecting a penalty within
the range already available to it without the special finding of visible possession of afirearm. [Id. at 87—
88, 106 S.Ct. 2411.]

Because the imposition of the mandatory minimum sentence had not altered the maximum penalty authorized by the jury's
verdict, the Court sustained the statute, rejecting a Sixth Amendment challenge.

While McMillan sanctioned the use of judicial fact-finding to establish a mandatory minimum sentence, a decade later in Jones
v. United Sates, 526 U.S. 227, 239, 119 S.Ct. 1215, 143 L.Ed.2d 311 (1999), the Supreme Court cautioned that the use of
such facts to increase the maximum sentence presented “grave and doubtful constitutional questions.” (Quotation marks and
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citation omitted.) In Jones, the defendant was convicted of violating a carjacking statute, which called for a 15—-year maximum
sentence. 18 USC 2119. This sentence, however, could be increased to 25 years if the judge determined by a preponderance
of the evidence that the victim had suffered serious bodily injury, or to life in prison if the victim had died. 18 USC 924(c).
Three tiers of sentencing were provided under the statute. The trial court imposed the 25-year sentence after it found that the
victim had suffered serious bodily injury. Jones, 526 U.S. at 231, 119 S.Ct. 1215. The Supreme Court, however, vacated the
sentence in a 54 decision, holding that the defendant's Sixth Amendment right to a jury trial was violated because the judge
had determined by a preponderance of the evidence that the *407 victim suffered “ serious bodily injury,” rather than thejury's
having determined the same question beyond a reasonable doubt. Id. at 252, 119 S.Ct. 1215.

In Jones, the jury found all the elements necessary to incarcerate the defendant for 15 years and that finding conferred on him
not only the legal obligation of potentially having to serve a sentence of that length, but also a concomitant legal right to a

sentence not exceeding that length. 5 By **529 itsfinding of factsthat resulted in an increase in thislevel of punishment by
10 years, the trial court deprived the defendant of hislegal right to a sentence that did not exceed 15 years, i.e., hislegal right
to asentence that did not exceed the maximum term allowed by the jury's verdict. The Court held that this type of judicial fact-
finding violated the Sixth Amendment.

Thefollowing term in Apprendi v. New Jersey, 530 U.S. 466, 120 S.Ct. 2348, 147 L .Ed.2d 435, the Supreme Court elaborated
onitsanalysisin Jones. In Apprendi, the defendant pleaded guilty to one count of possessing aweapon for an unlawful purpose,
which was punishable by aterm of imprisonment between 5 and 10 years. Id. at 468-469, 120 S.Ct. 2348. New Jersey, however,
had a statutory “hate crime” law that *408 provided for an extended term of imprisonment between 10 and 20 years when the
trial court found by a preponderance of the evidence that the defendant had acted with “racial bias.” Thetrial court in Apprendi
found the requisite “racia bias’ by a preponderance of the evidence and consequently sentenced the defendant to an enhanced
12—year term. Id. at 471, 120 S.Ct. 2348. In yet another 54 decision, the Supreme Court held that New Jersey's practice of
enhancing a crimina defendant's sentence on the basis of judicial fact-finding was unconstitutional. 1d. at 490, 120 S.Ct. 2348.
The Court held:

“[1Tt is unconstitutional for a legislature to remove from the jury the assessment of facts that increase the prescribed range
of penalties to which a criminal defendant is exposed.... [S]uch facts must be established by proof beyond a reasonable
doubt.” [Id., quoting Jones, 526 U.S. at 252—-253, 119 S.Ct. 1215 (first alteration in original).]

Stated another way, judicially ascertained facts were used by the trial court to deprive the defendant of his constitutional
right to a criminal sentence not exceeding that authorized by the jury's verdict. The Court was not persuaded by the statute's
characterization of a“biased purpose” asamere “ sentencing enhancement” because the Court believed instead that this*“biased
purpose” constituted an element of the crime. Apprendi, 530 U.S. at 495496, 120 S.Ct. 2348. The Court again stated:

“[The Constitution requires that] any fact (other than a prior correction) that increases the maximum penalty for a crime
must ... be submitted to the jury and proved beyond a reasonable doubt.” [Id. at 476, 120 S.Ct. 2348, quoting Jones, 526
U.S. at 243 n. 6, 119 S.Ct. 1215]]

Accordingly, any fact that “expose[s] the defendant to a greater punishment than that authorized by the jury's guilty verdict,”

congtitutes an “element” of the crime *409 that must be presented to the jury and proven beyond a reasonable doubt. 6
Apprendi, 530 U.S. at 494, 120 S.Ct. 2348.

**530 After Apprendi, which addressed the constitutional implications of judicially ascertained facts used to increase statutory
maximum sentences, the United States Supreme Court addressed the Sixth Amendment implications of judicially ascertained
facts used to increase “ mandatory minimum” sentences. Harrisv. United States, 536 U.S. 545, 122 S.Ct. 2406, 153 L .Ed.2d 524
(2002), overruled by Alleyne, 570 U.S. at ——, 133 S.Ct. at 2155. In Harris, the defendant was found guilty of violating various
federal drug and firearms laws after he sold illegal narcotics out of his pawnshop while in possession of an unconcealed pistol.
Harris, 536 U.S. at 550, 122 S.Ct. 2406. One of the statutes under which the defendant was convicted required an increase in
the “mandatory minimum” sentencefrom 5 yearsto 7 years when the judge determined by a preponderance of the evidence that
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the defendant had “ brandished” aweapon. *410 18 USC 924(c)(1)(A). Although the defendant'sindictment made no mention
of any “brandishing,” thetrial court concluded that he had indeed done so and sentenced him to a 7-year mandatory minimum
term. Harris, 536 U.S. at 551, 122 S.Ct. 2406.

In a plurality opinion, the Supreme Court upheld the defendant's sentence, concluding that the requirement of “brandishing”
constituted a sentencing factor that could be found by the trial court and not an “element” that could be found only by thejury.
Id. at 556, 122 S.Ct. 2406. The Court also reaffirmed McMillan, holding that it was constitutional for atrial court to find by a
preponderance of the evidence facts that increased the minimum punishment aslong as the resulting punishment did not exceed
the statutory maximum. Id. at 562, 122 S.Ct. 2406. The Court opined that “[o]nce the jury finds all those facts, ... the defendant
has been convicted of the crime; the Fifth and Sixth Amendments have been observed; and the Government has been authorized
to impose any sentence below the maximum.” Id. at 565, 122 S.Ct. 2406.

Two years after Harris, the Supreme Court was presented with a Sixth Amendment challenge to Washington's “ determinate”
sentencing guidelines in Blakely v. Washington and took it as an opportunity to further clarify the meaning of a “statutory

maximum” for purposes of Apprendi. 7 ox411 Blakely v. Washington, 542 U.S. 296, 298, 124 S.Ct. 2531, 159 L.Ed.2d 403
(2004). In Blakely, the defendant had been convicted of second-degree kidnapping, a Class B felony, and Washington law
provided **531 for a maximum sentence of 10 years for this crime. Id. at 298-299, 124 S.Ct. 2531. However, Washington's
sentencing reform act provided a specific sentence range for a defendant's conviction of second-degree kidnapping with a
firearm, providing a “standard range” of 49 to 53 months. The act also permitted a court to impose a sentence longer than
the standard range if the judge found “substantial and compelling reasons justifying an exceptional sentence.” The trial court
departed upward from the standard range by 37 months and sentenced the defendant to 90 months' imprisonment for the second-
degree-kidnapping conviction after finding that he had acted with “ deliberate cruelty.” Id. at 300, 124 S.Ct. 2531.

The state of Washington contended that its sentencing scheme did not violate Apprendi because the defendant's relevant
“statutory maximum” was not 53 months, but the 10-year maximum for Class B felonies. Id. at 303, 124 S.Ct. 2531. The
Supreme Court disagreed and by a5—4 majority concluded that the “ statutory maximum” for Apprendi purposesisthe maximum
sentence a judge may impose “ solely on the basis of the facts reflected in the jury verdict or admitted by the defendant,” which
for purposes of the second-degree-kidnapping conviction was 53 months. Id. at 304, 124 S.Ct. 2531. The Court elaborated:

In other words, the relevant “ statutory maximum” is not the maximum sentence a judge may impose after finding additional
facts, but the maximum he may impose without any additional findings. When a judge inflicts punishment that the jury's
verdict alone does not allow, the jury has not found all the facts “which the law makes essential to the punishment.” [1d. at
303-304, 124 S.Ct. 2531 (citation omitted).]

*412 Thus, the Court noted that the finding of “deliberate cruelty” had to be undertaken by a jury or else admitted by the
defendant, and in the absence of these circumstances a sentence based on “ deliberate cruelty” would operate in violation of the
Sixth Amendment. Id. at 308, 124 S.Ct. 2531.

In reaching this decision, the Supreme Court made clear that the Sixth Amendment does not prohibit judicial fact-finding per
se, as the Court explicitly stated its approval of systems of “indeterminate” sentencing:

By reversing the judgment below, we are not, as the State would have it, “find[ing] determinate sentencing schemes
unconstitutional.” This case is not about whether determinate sentencing is constitutional, only about how it can be
implemented in away that respects the Sixth Amendment....

JUSTICE O'CONNOR argues that, because determinate-sentencing schemes involving judicial fact-finding entail less
judicia discretion than indeterminate schemes, the constitutionality of the latter implies the constitutionality of the former.
This argument is flawed on a number of levels. First, the Sixth Amendment by its terms is not a limitation on judicial
power, but a reservation of jury power. It limits judicial power only to the extent that the claimed judicial power infringes
on the province of the jury. Indeterminate sentencing does not do so. It increases judicial discretion, to be sure, but not at
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the expense of the jury's traditional function of finding the facts essential to lawful imposition of the penalty. Of course
indeterminate schemes involve judicia fact-finding, in that a judge (like a parole board) may implicitly rule on those facts
he deemsimportant to the exercise of his sentencing discretion. But the **532 facts do not pertain to whether the defendant
has alegal right to a lesser sentence—and that makes all the difference insofar as judicial impingement upon the traditional
role of the jury is concerned. In a system that says the judge may punish burglary with 10 to 40 years, every *413 burglar
knows heis risking 40 yearsin jail. In a system that punishes burglary with a 10-year sentence, with another 30 added for
use of agun, the burglar who enters a home unarmed is entitled to no more than a 10—-year sentence—and by reason of the
Sixth Amendment the facts bearing upon that entitlement must be found by ajury. [Id. at 308-309, 124 S.Ct. 2531 (citations
omitted) (some emphasis added) (alteration in original).]

From this passage, it is apparent that the Supreme Court looked favorably on indeterminate sentencing systems. A majority
of the Court did not believe that indeterminate sentencing offended the Sixth Amendment, even if it involved relatively broad
exercisesin judicia fact-finding, because fact-finding in an indeterminate system does not “pertain to whether the defendant
has alegal right to alesser sentence.” Id. at 309, 124 S.Ct. 2531.

Following Blakely, the Supreme Court was faced with a challenge to the “ determinate” federal sentencing guidelinesin United
Sates v. Booker, 543 U.S. 220, 125 S.Ct. 738, 160 L.Ed.2d 621 (2005). In Booker, the defendant challenged the federal
guidelines as unconstitutional because they allowed for the enhancement of sentences on the basis of facts determined by the
trial court by a preponderance of the evidence. 1d. at 226, 125 S.Ct. 738. The Supreme Court agreed and held that the guidelines
violated the rule in Apprendi. Just as with the state of Washington's sentencing system in Blakely, the Court by a 54 majority
concluded that the federal sentencing system was mandatory, that it imposed binding requirements on sentencing courts, and
again as in Blakely, that “ ‘the jury's verdict alone [did] not sufficiently authorize the sentence.... The judge acquire[d] that
authority only upon finding some additional fact.” ” 1d. at 235, 125 S.Ct. 738, quoting Blakely, 542 U.S. at 305, 124 S.Ct. 2531.
The Court elaborated:

*414 |If the Guidelines as currently written could be read as merely advisory provisions that recommended, rather than
required, the selection of particular sentences in response to differing sets of facts, their use would not implicate the Sixth
Amendment. We have never doubted the authority of a judge to exercise broad discretion in imposing a sentence within
a statutory range.... [W]hen a trial judge exercises his discretion to select a specific sentence within a defined range, the
defendant has no right to ajury determination of the facts that the judge deems relevant. [Booker 543 U.S. at 233, 125 S.Ct.
738]

However, the determinate federal guidelineswere not advisory, but mandatory and binding, and therefore were unconstitutional.
Once atrial court ascertained a particular aggravating fact, it was required to increase a defendant's sentence accordingly and
thisresulted in a deprivation of the “legal right to alesser [jury-determined] sentence.” Id.

C. MICHIGAN'SSENTENCING GUIDELINES

After Blakely and Booker were decided, several defendants contended that Michigan's indeterminate sentencing guidelines
violated the Sixth Amendment. Specifically, they argued that the use of judicially ascertained facts to calculate Michigan's
indeterminate sentencing guidelines increases the level of permitted punishments beyond the range authorized by the jury's
**533 verdict and that the Sixth Amendment as interpreted by Blakely is therefore violated. This argument was squarely
rejected by this Court in People v. Drohan, 475 Mich. 140, 164, 715 N.W.2d 778 (2006).

To fully understand this Court's prior analysis regarding Sixth Amendment challenges to our sentencing system, it is necessary

to examine how thissystem *415 operates. 8 |tisasentenci ng system fundamentally different from the determinate sentencing
systems at issue in Apprendi, Blakely, and Booker because in Michigan the great majority of all convicted criminals are given

indeterminate sentences. ® Asthis Court has pertinently explained:
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**534 *416 Anindeterminate sentenceisone of an unspecified duration, such as onefor aterm of 10 to 20 years. In other
*417 words, while a defendant may serve a sentence of up to 20 years, the defendant may be released from prison at the
discretion of the parole board at any time after the defendant serves the ten-year minimum. [Drohan, 475 Mich. at 153 n.
10, 715 N.W.2d 778 (quotation marks and citations omitted).]

A determinate sentence, on the other hand, is

[a] sentence for afixed length of time rather than an unspecified duration. Such a sentence can either
be for afixed term from which the trial court cannot deviate ... or can be imposed by the trial court
within a certain range. [1d. (quotation marks and citations omitted) (alteration in original).]

Under Michigan's indeterminate sentencing guidelines, a criminal defendant's maximum sentence is *418 prescribed by
statute, and upon a guilty verdict the defendant is made subject to serving this maximum sentence. Drohan, 475 Mich. at
163, 715 N.W.2d 778. That is, the jury's guilty verdict authorizes punishment of acriminal defendant to the maximum extent
alowed by the statute under which he or she has been convicted. At sentencing, the **535 judge's exercise of judgment
islimited solely to selecting a minimum sentence, i.e., a sentence establishing the defendant's earliest parole eligibility date
from within a “recommended minimum sentence range” that is calculated by reference to the defendant's statutory “prior
record variables’ and “offense variables.” The range produced is meant to guide the court in selecting acriminal defendant's

minimum parole eligibility date, 10 and it has no effect on the *419 criminal punishment” imposed on a defendant as a

result of thejury'sverdict. MCL 769.34; MCL 791.238.
Once the judge determines the recommended minimum sentence range for acriminal defendant, it may either impose asentence
within that range or choose to depart upward or downward from that range if the judge sets forth on the record “ substantial
and compelling reasons’ justifying that departure. MCL 769.34(3). Once the judge sel ects a minimum sentence, the defendant
must serve that amount of time before he or she can petition the Parole Board for early release, but the defendant has no legal
right to be released even a day sooner than the statutory maximum to which he or she has been made subject by the jury's
determination. See Drohan, 475 Mich. at 163, 715 N.W.2d 778. As a result, an increase in a defendant's minimum parole
eligibility date does not “expose the defendant to a greater punishment than that authorized by the jury's verdict[.]” Apprendi,
530 U.S. at 494, 120 S.Ct. 2348.

By contrast, in the determinate sentencing systems at issue in Apprendi, Blakely, and Booker, the judge was authorized as a
function of the jury's verdict to impose an ancillary or supplemental sentence by which the judge, and not the jury, ultimately
determined a defendant's exposure to criminal punishment. That is, the judge is charged with deciding how much punishment
to impose on acrimina defendant, rather than merely deciding how long the defendant must wait before he or she can petition
for early release from the punishment imposed upon him by the jury's verdict. If the judge imposes punishment in excess of
that authorized by the jury's verdict, the defendant's Sixth *420 Amendment rights have been violated **536 because judges
cannot “expose the defendant to a greater punishment than that authorized by the jury's verdict[.]” 1d.

D. MICHIGAN PRE-ALLEYNE

With this understanding of our state's sentencing guidelines, this Court has held that the decisions of the United States Supreme
Court regarding criminal sentencing in Apprendi, Blakely, and Booker do not apply to Michigan's indeterminate sentencing

system because the authority of the judge never infringes upon the authority of the jury in Michigan. 1 Drohan, 475 Mich. at
163, 715 N.W.2d 778. While there are considerable elements of sentencing judgment within our criminal justice system, the
paramount authority in setting the maximum exposure to punishment that a criminal defendant faces remains with the jury,
and that is what is dispositive under the Sixth Amendment and the Due *421 Process Clause jurisprudence of the United
States Supreme Court.
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This Court first addressed the various challenges to Michigan's sentencing system under Apprendi and Blakely (but preceding
Booker ) in Peoplev. Claypool, 470 Mich. at 715, 684 N.W.2d 278 (2004). In that case, wewerefaced with achallengeregarding
a downward departure from the guidelines, and we took the opportunity to opine on Blakely. We noted that Blakely did not
affect Michigan's “indeterminate” sentencing system because the Supreme Court had been clear that its decisions only affected
“determinate” sentencing systems, and not “indeterminate” ones. Id. at 730 n. 14, 684 N.W.2d 278 (“[ T]he mgjority in [Blakely
] made clear that the decision did not affect indeterminate sentencing systems.”). We stated further:

Michigan, in contrast, has an indeterminate sentencing system in which the defendant is given a sentence
with a minimum and a maximum. The maximum is not determined by the trial judge but is set by law.
MCL 769.8. The minimum is based on guidelines ranges as discussed in the present case and in [People
v.] Babcock [469 Mich. 247, 666 N.W.2d 231 (2003) ]. The trial judge sets the minimum but can never
exceed the maximum (other than in the case of a habitual offender, which we need not consider because
Blakely specifically excludes the fact of a previous conviction from its holding). [1d.]

Because the minimum indeterminate sentence selected by the judge can never exceed the maximum set by law, the “Michigan
system is unaffected by the holding in Blakely that was designed to protect the defendant from a higher sentence based on
**537 facts not found by the jury in violation of the Sixth Amendment.” Id.

Two terms later, we were faced with a direct challenge to Michigan's sentencing systemin *422 Drohan, 475 Mich. at 142—
143, 715N.W.2d 778, inwhich this Court considered “ whether Michigan'sindeterminate sentencing system, which allowsatrial
court to set adefendant’s minimum sentence on the basis of factors determined by a preponderance of the evidence, violates the
Sixth Amendment....” ThisCourt concluded that it did not, emphasizing that the jury's verdict authorizes the maximum sentence
in Michigan's indeterminate sentencing system. We further observed that the “ Sixth Amendment ensures that a defendant will
not be incarcerated for aterm longer than that authorized by the jury upon afinding of guilt beyond areasonable doubt.” 1d. at
163, 715 N.W.2d 778. Accordingly, “a defendant does not have aright to anything less than the maximum sentence authorized
by the jury'sverdict, and therefore, judges may make certain factual findingsto select a specific minimum sentence from within
adefined range.” Id. at 159, 715 N.W.2d 778.

[In all but a few cases, a sentence imposed in Michigan is an indeterminate sentence. The maximum sentence is not
determined by thetrial court, but rather is set by law. Michigan's sentencing guidelines, unlike the Washington guidelines at
issue in Blakely, create arange within which the trial court must set the minimum sentence. However, aMichigan trial court
may not impose a sentence greater than the statutory maximum. While atrial court may depart from the minimum guideline
range on the basis of “substantial and compelling reason[s],” MCL 769.34(3); Babcock, 469 Mich. at 256258, 666 N.W.2d

231, such departures, with one exception, are limited by statute to a minimum sentence that does not exceed “ 2/3, of the
statutory maximum sentence.” MCL 769.34(2)(b). Thus, thetrial court's power to impose a sentenceis always derived from
thejury'sverdict .... [Id. at 161-162, 715 N.W.2d 778 (emphasis added) (second alteration in original).]

Not only did this Court recognize that a Michigan judge's exercise of discretion at sentencing isalways *423 derived from the
jury'sverdict, but it observed that the date chosen by the judge as the “minimum sentence” is merely aparole eligibility date:

[T]here is no guarantee that an incarcerated person will be released from prison after the person has completed his or her
minimum sentence. Ultimately, the parole board retains the discretion to keep a person incarcerated up to the maximum
sentence authorized by the jury's verdict. Accordingly, because a Michigan defendant is always subject to serving the
maximum sentence provided for in the statute that he or she was found to have violated, that maximum sentence constitutes
the “statutory maximum” as set forth in Blakely. Therefore, we reaffirm our statement from Claypool, 470 Mich. at 730 n.
14, 684 N.W.2d 278, that “the Michigan system is unaffected by the holding in Blakely that was designed to protect the
defendant from a higher sentence based on facts not found by the jury in violation of the Sixth Amendment.” [1d. at 163—
164, 715 N.W.2d 778.]

Thus under Drohan, as long as a defendant has received a sentence within the statutory maximum, “atrial court may utilize
judicially ascertained facts to fashion a sentence within the range authorized by the jury'sverdict.” 1d. at 164, 715 N.W.2d 778.
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This position is fully consistent with United States Supreme Court precedent: **538 throughout all of that Court's decisions
addressing the Sixth Amendment implications of judicial fact-finding at sentencing, it has never invalidated an indeterminate
sentencing system or found that any indeterminate sentence wasimposed in an unconstitutional manner on the basis of Apprendi
or Alleyne considerations. Rather, it has expressly noted that indeterminate sentencing does not offend the Sixth Amendment.
Blakely, 542 U.S. at 308-309, 124 S.Ct. 2531 (noting that in an indeterminate system, judicial fact-finding does not “pertain
to whether the defendant *424 has a legal right to a lesser sentence—and that makes all the difference insofar as judicia
impingement upon the traditional role of the jury is concerned”).

Thus both the United States Supreme Court and this Court have recognized that the distinction between indeterminate and
determinate sentencing systems is not only consequential, but dispositive, in its Sixth Amendment implications for criminal
sentencing. Id. This is because in an indeterminate system a criminal defendant is always subject to the statutory maximum
punishment triggered by thejury'sguilty verdict and asaresultisrestored to hisor her “legal right” to freedom fromincarceration
only upon serving the entirety of that statutory maximum. The judge's exercise of judgment at sentencing islimited to assigning
aminimum parole eligibility date, and even if a defendant is released on the very date he or she becomes eligible for parole,
the defendant is still serving the punishment authorized by the jury's verdict. As a result, the judge's authority to fashion a
minimum parole eligibility date does not affect the punishment imposed on a criminal defendant because it can never “expose
the defendant to a greater punishment than that authorized by the jury's verdict[.]” Apprendi, 530 U.S. at 494, 120 S.Ct. 2348.

In sum, Michigan has bifurcated the role of the judge and the jury; the jury is exclusively responsible—consistently with the
Sixth Amendment—for determining at what moment a defendant will be fully restored to his or her “legal right” to freedom

fromincarceration. Once the jury decides that the elements have been proved beyond areasonable doubt, adefendant is subject

to serving the statutory maximum because he or she has no “legal right” to freedom from incarceration any *425 sooner. 12

The Sixth Amendment affords a defendant no more, for it is not a panacea for the correction of all wrongs that some perceive
within our sentencing system; recourse for some wrongs must be had through appeals to the people and their representatives

in the Legidature. A sentence in Michigan is an indeterminate sentence in all but a few circumstances, 13 and as a result we
have correctly held that our sentencing system is compatible **539 with the Sixth Amendment. Drohan, 475 Mich. at 143,
715 N.W.2d 778.

E. ALLEYNE

In 2013, the United States Supreme Court was called upon to revisit its holding in Harris, and once again it was faced with the
question whether judicially ascertained factsthat increase a“ mandatory minimum” sentence should be encompassed within the
rule of Apprendi. In Alleyne, the Supreme Court was faced with the same statute with which it had been earlier presented in
Harris, but now reached a contrary conclusion about the statute's constitutionality, holding *426 that “any fact that increases
the mandatory minimum is an ‘element’ that must be submitted to the jury.” Alleyne, 570 U.S. at ——, 133 S.Ct. at 2155.
In reaching this holding, the Supreme Court achieved two things: it overruled Harris and it extended the rule of Apprendi to
judicially ascertained facts that increase “mandatory minimum” sentences.

Alleyne, likeHarris, involved adefendant convicted of using or carrying afirearm while committing aviolent crimeinviolation
of 18 USC 924(c). This crime was punishable by a mandatory minimum sentence of five years, but if it was found that a
defendant had “brandished” the weapon, the mandatory minimum sentence was to be increased to seven years. Although the
jury itself was given the option to find “brandishing,” it did not so find. Id. at ——, 133 S.Ct. at 2156. The judge, however,
did find by a preponderance of the evidence that the defendant had “brandished” the weapon and consequently imposed a
mandatory seven-year sentence. Id. at ——, 133 S.Ct. at 2156.

The Supreme Court held that such judicial fact-finding violated the Sixth Amendment. Id. at ——, 133 S.Ct. at 2155. The Court
extended the rule of Apprendi to facts that increase “mandatory minimum” sentences because “there is no basis in principle
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or logic to distinguish facts that raise the maximum from those that increase the [mandatory] minimum....” Id. at ——, 133
S.Ct. at 2163.

It is indisputable that a fact triggering a mandatory minimum alters the prescribed range of sentences to which a criminal
defendant is exposed.... And because the legally prescribed range is the penalty affixed to the crime, it follows that a fact
increasing either end of the range produces a new penalty and constitutes an ingredient of the offense.

*427 It isimpossible to dissociate the floor of a sentencing range from the penalty affixed to the crime. Indeed, criminal
statutes have long specified both the floor and ceiling of sentence ranges, which is evidence that both defined the legally
prescribed penalty.... A fact that increases a sentencing floor, thus, forms an essential ingredient of the offense.

Moreover, it isimpossibleto dispute that factsincreasing thelegally prescribed floor aggravate the punishment. Elevating the
low-end of a sentencing range heightens the loss of liberty associated with the crime: the defendant's “ expected punishment
has increased as a result of the narrowed range” and “the prosecution is empowered, by invoking the mandatory minimum,
to require the judge to impose a higher punishment than he might wish.” [Id. at ——, 133 S.Ct. at 2160-2161 (citations
omitted).]

In reaching this conclusion, the Court was careful to note that its holding did not prohibit “factfinding used to guide judicial
discretion in selecting a ‘ punishment within the limits fixed by law.” ” Id. at ——n. 2, 133 S.Ct. at 2161 n. 2.

Our ruling today does not mean that any fact that influences judicial discretion **540 must be found by a jury. We have
long recognized that broad sentencing discretion, informed by judicial factfinding, does not violate the Sixth Amendment.
See, eg., ... Apprendi, 530 U.S. at 481, 120 S.Ct. 2348 (“[N]othing in this history suggests that it is impermissible for
judges to exercise discretion—taking into consideration various factors relating both to offense and offender—in imposing
ajudgment within the range prescribed by statute”). This position has firm historical roots as well.... Our decision today is
wholly consistent with the broad discretion of judges to select a sentence within the range authorized by law. [1d. at —,
133 S.Ct. at 2163 (citations omitted) (alteration in original).]

The Court noted that the rule of Apprendi applies with equal force to facts that increase mandatory minimum *428 sentences
because such judicial fact-finding alters the range of criminal punishment to which a criminal defendant is exposed and thus
implicates the constitutional apportionment of authority between judge and jury. Id. at ——, 133 S.Ct. at 2163. In reaching this
conclusion, the Court asserted that the Apprendi definition of crimina “elements’ necessarily includes facts that increase the
floor of the sentence. The Court stated that “[b]oth kinds of facts alter the prescribed range of sentences to which a defendant

is exposed and do so in a manner that aggravates the punishment [in violation of the Sixth Amendment].” ¥ d, at —, 133
S.Ct. at 2158.

F. DEFENDANT'SARGUMENT

Now that the United States Supreme Court has extended Apprendi to facts that increase “mandatory minimum” sentences,
Michigan's sentencing system is once again challenged as unconstitutional under the Sixth Amendment. Specifically, defendant
contends *429 that Alleyne renders Michigan's indeterminate sentencing guidelines unconstitutional because a criminal
defendant's minimum sentence, i.e., hisor her parole eligibility date, is determined in part on the basis of facts not found beyond
areasonable doubt by the jury. Although the majority is persuaded by thisargument, | believe it is without merit. Accordingly,
| would again sustain the Michigan sentencing guidelines as constitutional .

Initially, itisimportant to reiterate that Michigan's guidelines are aproduct of statute and consequently that this Court has aduty
to presume their constitutionality, unless the lack of constitutionality is clearly apparent. Taylor, 468 Mich. at 6, 658 N.W.2d
127. In this regard, | would emphasize that, in my view, today's decision is not compelled by the Sixth Amendment and Due
Process Clause decisions of **541 the United States Supreme Court, yet it overturns the specific will of the people of this
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state by negating their judgments, as reflected by the enactments of their Legidature, that the sentencing system of their state

should be characterized by sentencing guidelines of an indeterminate character. 5 sriki ng down statutes that reflect such a
considered judgment of the people and their representatives is something to be done only when the incompatibility of a state
law with the federal or state Congtitutionis *430 manifest and our duty to preserve and maintain these charters of government
is therefore directly and necessarily implicated. Phillips v. Mirac, Inc., 470 Mich. 415, 422, 685 N.W.2d 174 (2004) (“We
exercise the power to declare alaw unconstitutional with extreme caution....”). That is precisely why we presume statutes to be
congtitutional and why we require a challenging party to demonstrate that a statute's lack of constitutionality is clearly apparent.
Cady v. Detroit, 289 Mich. 499, 505, 286 N.W. 805 (1939).

Such a showing, in my judgment, has simply not been made in the present challenge. Defendant's position effectively seeks
to have this Court recognize a new constitutional right to parole eigibility, a right so abstract and tentative that it can only be
characterized asa“ mere hope’ to be released under the Sixth Amendment and the Due Process Clause. Greenholtzv. |nmates of
Nebraska Penal & Correctional Complex, 442 U.S. 1, 11, 99 S.Ct. 2100, 60 L .Ed.2d 668 (1979). The United States Constitution

does not command that this Court recognize such a right, and consequently the will of the people with respect to criminal

sentencing should not be overturned in this regard by the Court. 16

The majority has erred, | believe, for two reasons. First, Michigan's sentencing system does not offend the Sixth Amendment,
for reasons aready stated, smply because ours is an “indeterminate” sentencing system. As noted, in Michigan the jury is
always required to find the elements of a crime as a prerequisite to the imposition of criminal punishment, and as a *431

result the authority of the judge in sentencing a criminal defendant to aterm of incarceration within the limits of the statutory
maximum for that crime does not infringe the authority of the jury. See Blakely, 542 U.S. at 308, 124 S.Ct. 2531 (“[ The Sixth
Amendment] limits judicial power only to the extent that the claimed judicial power infringes on the province of the jury”).
Second, Michigan's sentencing system does not offend the Sixth Amendment because the guidelines ssmply do not produce
anything resembling a “mandatory minimum” sentence. Because of this, Alleyne is simply inapplicable and adds nothing of
relevance to the Apprendi and **542 Blakely analyses, under which our sentencing system is altogether constitutional.

1. INDETERMINATE SENTENCING AND ALLEYNE

In Drohan, this Court made clear that Michigan's sentencing system does not offend the Sixth Amendment because it is an
“indeterminate” sentencing system in which the authority of the judge cannot infringe upon the authority of the jury. Drohan,
475 Mich. at 163, 715 N.W.2d 778. As aresult, we held that the rule of Apprendi is inapplicable to Michigan's sentencing
system. 1d. Since Drohan, the only thing that has changed isthe United States Supreme Court'sissuance of Alleyne, and Alleyne
does not in any way undermine this Court's holding in Drohan. Because Alleyne merely extended Apprendi to a new realm of

criminal sentences that are largely nonexistent in Michigan, our sentencing system remains constitutional for the same reason

that we held it to be constitutional in Drohan—it is an indeterminate sentencing system. v

*432 A cursory review of Alleyne may lead some to believe that the distinction between indeterminate and determinate
sentencing systems is no longer relevant in Sixth Amendment sentencing jurisprudence because the Supreme Court did not
expressly refer to such a distinction in Alleyne. However, this overlooks that Alleyne merely extended the rule of Apprendi, a
rule that only applies to determinate sentencing systems. Blakely, 542 U.S. at 308-309, 124 S.Ct. 2531; Drohan, 475 Mich. at
160, 715 N.W.2d 778. As aresult, the distinction between indeterminate and determinate sentencing systems remains relevant
under the Sixth Amendment because, in a determinate system, the judge's sentence, and not the jury's verdict, determines
a defendant's exposure to punishment, while in an indeterminate system, only the jury's verdict determines the defendant's
exposure to punishment. Furthermore, in an indeterminate system such as Michigan's, the minimum sentence determined by
thejudge merely createsaright to aparole hearing—aright that it is not even protected by the Constitution and therefore cannot
form the predicate for a Sixth Amendment violation, as the majority believes. See Greenholtz, 442 U.S. at 11, 99 S.Ct. 2100.
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Thus, the fundamental distinction between indeterminate and determinate sentencing systems remains relevant for Sixth
Amendment purposes after Alleyne, and the absence of any express reference to the distinction in that case is neither here nor
there. Blakely, 542 U.S. at 308-309, 124 S.Ct. 2531. There is simply no compelling reason why the Supreme Court would
have thought it necessary in Alleyne to restate a distinction thoroughly *433 addressed in its earlier decisions. The Court had
already made it abundantly clear that

the Sixth Amendment by itstermsis not alimitation on judicial power, but a reservation of jury power.
It limitsjudicia power only to the extent that the claimed judicia power infringes on the province of the
jury. Indeterminate sentencing does not do so. [Blakely, 542 U.S. at 308-309, 124 S.Ct. 2531 (emphasis
added).]

**543 |If it had been the intention of Alleyne to alter or undermine an analysis previously set forth in Apprendi and Blakely,
one would presume that Alleyne would have affirmatively stated its intentions to alter what had been made clear in Apprendi
and Blakely concerning the Sixth Amendment significance of indeterminate sentences. Thereis simply nothing in Alleyne that
logically underminesthe Supreme Court's earlier-stated distinction between determinate and indeterminate sentences, much less
anything that so clearly obviates these already-stated distinctions, that silence on the part of the Court should now reasonably
be understood as effecting a major change in the constitutional treatment of the sentencing systems of a significant humber

of states of the Union. *® Thereis simply no reasonable understanding of Alleyne that would place a burden on the Court to
affirmatively articulate an intention to sustain an existing constitutional ruleif that wasthe Court'sintention, as| believe *434
it to have been. Indeed, exactly the opposite burden would seem to obtain—a burden on the Court to affirmatively articulate
its intention to repudiate an existing congtitutional rule—before effecting a sea change in the congtitutional treatment of state
criminal justice practices.

Furthermore, it would make little sense to abandon the distinction between indeterminate and determinate sentencing systems
under the Sixth Amendment because thejudgein anindeterminate system merely assignsacriminal defendant's paroledligibility
date, which does not implicate the Sixth Amendment. Thisis why the range in a determinate system is the focus of Apprendi
and Alleyne because in those systems, the authority to impose criminal punishment rests with the judge. A judge exercising
that power must respect both the top of the range set by the jury's verdict (Apprendi ) and the bottom of the range set by the
jury's verdict (Alleyne). In Michigan's indeterminate system, however, the jury's verdict sets a single number—the statutory

maxi mum—and the judge must impose a minimum punishment below the limit set by that number. 19 Although the Legidature
mandates that courts be authorized to increase the parole eligibility date, Alleyne, like Apprendi, concerns the authority flowing

from the jury's verdict and not the discretion of *435 ajudge. 20 Alleyne makes this **544 clear, as judges are free to find
facts as long as it does not ater the range of permissible limits of punishment set by the jury's verdict. Alleyne, 570 U.S. at
——, 133 S.Ct. at 2163.

By implementing a parole system, our Legislature has given a convicted criminal the opportunity for release before serving
his or her statutory maximum. *436 It isimportant to note, however, that parole is not a constitutionally mandated procedure
and rights or interests assertedly stemming from its operations are not generally viewed as being of constitutional dimension.
Greenholtz, 442 U.S. at 7, 99 S.Ct. 2100 (“Thereis no constitutional or inherent right of a convicted person to be conditionally
released before the expiration of avalid sentence.... A state may ... establish a parole system, but it has no duty to do so.”). To
be sure, adelay in the right to a parole hearing might well have considerable effect on the interest of acriminal defendant. Any
such interest, however, ultimately reflects a mere hope or aspiration that some personal gain or advantage will result from a
hearing, and thusthe interest has not been viewed as sufficiently concrete or devel oped to be entitled to constitutional protection
under the Due Process Clause. Id. at 11, 99 S.Ct. 2100 (stating that an asserted interest in the possibility of paroleis“no more
substantial than an inmate's hope that he will not be transferred to another prison, ahopewhichisnot protected by due process’).
While a crimina defendant may understandably view the denial of parole eligibility as part of the “punishment” imposed on

him by the court, Michigan law makes clear that this is not the case. 2L »x545 MCL 791.238. For that reason, a crimina
defendant is not entitled under our Constitution to a jury determination of any fact relied on by a judge to set the defendant's
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parole eligibility date because those facts do not “expose the defendant to a *437 greater punishment than that authorized by
the jury's verdict[.]” 2 Apprendi, 530 U.S. at 494, 120 S.Ct. 2348.

The United States Supreme Court has held only that an inmate possesses certain due process rights with respect to parole
revocation procedures—that is, rights arising after the inmate has been conditionally granted at least some freedom from
incarceration. It is only at thistime that an individual possesses more than a hope that a benefit will be obtained. Even in this
regard, however, there is no right to a jury determination of facts relevant to a decision to revoke good-time credits that have

presumably already been obtained by, or conferred upon, an inmate. 2 Fi nally, the Court has not required ajury at any type

of parole proceeding, including a parole-revocation proceeding, 24 and it has not required the parole board itself to apply a
“beyond areasonable doubt” standard to the facts on which it isrelying. Greenholtz, 442 U.S. at 14-15, 99 S.Ct. 2100.

*438 Furthermore, the Court has never required a jury in a parole proceeding because, athough parole proceedings can

implicate due process concerns, they do not implicate adefendant'sright to ajurytrial under the Sixth Amendment. 2 TheSixth
**546 Amendment does not *439 protect a criminal defendant's hopes or aspirations to be released sooner than he or sheis
lawfully entitled, nor doesit require any fact relevant to aparole proceeding to be proved either by ajury or beyond areasonable

doubt. %8 InM ichiganin particular, it is beyond debate that the jury is exclusively responsible for determining at what moment

acriminal defendant's “legal right” to freedom from punishment will be restored. 27 Any judicia authority relating exclusively
to selecting aparole eligibility date, and any right arising from the operation of the parole system, implicates rights that are not
protected by the Sixth Amendment. Asfar as the Sixth Amendment is concerned, a criminal defendant in Michigan has been
given everything to which the defendant is constitutionally entitled after ajury of hisor her peershasreturned a *440 verdict
and subj ected the defendant to serve the statutory maximum punishment. The jury isexclusively responsible for authorizing the
limits of crimina punishment, and the judge cannot infringe that power. Thus, the process of scoring prior record and offense
variables to set the minimum parole eligibility date constitutes a valid exercise of judicial authority that does not violate or
even implicate the Sixth Amendment.

2.“MANDATORY MINIMUM” SENTENCES

Michigan's sentencing guidelines also fall outside the scope of Alleyne because they simply do not give rise to the “ mandatory
minimum” sentences that are the focus of that opinion. Again, the critical **547 holding of Alleyne is that any fact that
increases the mandatory minimum constitutes an “element” that must be determined by thejury. Alleyne, 570 U.S. at ——, 133
S.Ct. at 2155. By its straightforward terms, Alleyne only pertains to facts that increase “mandatory minimum” sentences.

A “mandatory minimum” sentence is one that requires a sentencing court to impose a statutorily fixed minimum term of
incarceration for a particular crime when certain statutory criteria have been satisfied. Concerning these types of sentences,
“[t]he offender's personal background, thefacts of hiscase, and all other detailsbecome[otherwise] irrelevant.” Luna, Gridland:
An Allegorical Critique of Federal Sentencing, 96 J. Crim. L. & Criminology 25, 6667 (2005). For example, the defendant in
Alleyne was sentenced under a statute with a 5—, 7—, or 10-year “mandatory minimum” sentence, providing as follows:

(©)(1)(A) Except to the extent that agreater minimum sentenceis otherwise provided by thissubsectionor by *441 any other
provision of law, any person who, during and in relation to any crime of violence or drug trafficking crime ... for which the
person may be prosecuted in a court of the United States, uses or carries afirearm, or who, in furtherance of any such crime,
possesses a firearm, shall, in addition to the punishment provided for such crime of violence or drug trafficking crime—

(i) be sentenced to aterm of imprisonment of not lessthan 5 years;

(i) if the firearm is brandished, be sentenced to aterm of imprisonment of not less than 7 years; and
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(iii) if the firearm is discharged, be sentenced to a term of imprisonment of not less than 10 years. [18 USC 924 (emphasis
added).]

Michigan does have several genuinely “mandatory minimum” sentences, but we do not have a single statute that operatesin the
fashion of the statute in Alleyne. See note 13 of this opinion. Of the very few “mandatory minimum” sentences in Michigan,
none allowsjudicial fact-finding to increase the “ mandatory minimum” sentence established by the statute and none, of course,
isat issuein the present case.

Outside these few statutes, criminal defendants in Michigan are given a minimum sentence as a function of a guidelines
calculation of prior record and offense variables, and that minimum sentence represents the earliest time at which a defendant
can petition the Parole Board for release. The defendant has no “legal right” to freedom from incarceration before serving
the statutory maximum sentence. Drohan, 475 Mich. at 163-164, 715 N.W.2d 778; Greenholtz, 442 U.S. at 7, 99 S.Ct. 2100
(“Thereis no constitutional or inherent right of a convicted person to be conditionally released before the expiration of avalid
sentence.”). The guidelines are in place largely to assist the judge in establishing an appropriate parole eligibility date in the
individual case. MCL 791.233.

*442 |f acrimina defendant in Michigan is charged under a statute that has a“mandatory minimum,” the judge cannot depart
below that sentence. MCL 769.34. Because a “ mandatory minimum” cannot be departed from, no matter what aggravating or
mitigating circumstances may be presented to the court, it is clear that a “ mandatory minimum” sentence and a “guidelines
minimum” sentence aretwo very distinct sanctionsin our justice system, for thesimplereasonthat oneis **548 mandatory and

the other is not. 22 Under MCL 769.34, guidelines ranges are formally labeled as “ recommended minimum sentence ranges,”

not “mandatory minimum” sentences, and “mandatory minimum” sentences are generally referred to as such. 29 Because
“recommended minimum sentence ranges’ are not the equivalent of “mandatory minimum” sentences in *443 Michigan,

judicial fact-finding employed to score the guidelines is permissible under the Sixth Amendment. 30

Defendant urges this Court to abandon this traditional distinction in light of the United States Supreme Court's statementsin
Booker regarding sentencing departures. In Booker, the Court rejected the prosecution's argument that, because the statute in
that case permitted a maximum sentence beyond the guidelines range, the determinate federal guidelines range in dispute did
not produce a “ statutory maximum” under Apprendi. The Court rejected this argument, stating:

The availability of a departure in specified circumstances does not avoid the constitutional issue, just asit did not in Blakely
itself. The Guidelines permit departures from the prescribed sentencing range in cases in which the judge “finds that there
exists an aggravating or mitigating circumstance of a kind, or to a degree, not adequately taken into consideration by the
Sentencing Commission in formulating the guidelines that should result in a sentence different from that described.” 18
U.S.C. § 3553(b)(1) (2000 ed., Supp. V). At first glance, one might believe that the ability of adistrict judge to depart from
the Guidelines means that she is bound only by the statutory maximum. Were this the case, there would be no Apprendi
problem. Importantly, however, departuresare not availablein every case, and in fact are unavailablein most. In most cases,
as a matter of law, the Commission will have adequately taken all **549 relevant factors into account, and no departure
will be legally permissible. In those instances, the judge is *444 bound to impose a sentence within the Guidelines range.
[Booker, 543 U.S. at 284, 125 S.Ct. 738 (emphasis added).]

It is argued here that this language, coupled with Alleyne, renders the Michigan guidelines unconstitutional. | do not agree.

First of al, anything the Supreme Court has said about upward departures in a determinate system cannot reflexively be applied
to an indeterminate system. A departure in a determinate system can result in acriminal defendant being deprived of his or her
“legal right to alesser sentence.” This is because the judge ultimately has the authority to choose at what moment this “legal
right” to freedom fromincarceration will berestored, and if the judge chooses adate beyond that authorized by thejury'sverdict,

the defendant is necessarily deprived of hisor her legal right to a maximum sentence determined by the jury'sverdict. 3! Thisis
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not truein an indeterminate system because the judge in such asystem does not have the authority to determine at what moment
adefendant's “legal right” to freedom from incarceration will be restored, nor does the judge have any authority to extend the
minimum parole eligibility date beyond the statutory maximum sentence.

Second, this same argument was made in Drohan regarding the “statutory maximum” under Blakely and *445 Apprendi,
and this Court rejected it on the grounds that our system is indeterminate and thus distinct from those at issue in Apprendi
and Blakely. Drohan, 475 Mich. at 163-164, 715 N.W.2d 778. If the above passage from Booker was not read at that time to
render our guidelines unconstitutional under Apprendi, it surely cannot now be read to render our system unconstitutional under
Alleyne, as Alleyne merely extended Apprendi to a new category of sentences into which the instant sentence does not fall.
Reliance on Booker in the instant case is misplaced for the identical reasons that this Court has already explained in Drohan:

Defendant asserts that the “maximum-minimum” under the guidelines constitutes the “statutory maximum” for Blakely
purposes because atrial court isrequired to depart on the basis of afinding of aggravating factors that, as a practical matter,
will subject the defendant to an increase in the actual time the defendant will be required to serve in prison. However,
defendant's interpretation is inconsistent with the nature of the protection afforded by the Sixth Amendment. At common
law, ajury'sverdict entitled a defendant to a determinate sentence. During the 19th century, American courts began moving
away from such sentencing by according trial courts the discretion to determine a defendant's sentence. However, this new
discretion was limited by fixed statutory or constitutional limits. In other words, while atrial court could impose a sentence
|essthan the maximum authorized **550 by thejury'sverdict, the court could not impose asentence greater than that all owed
by the statute that the defendant had been convicted of violating. In short, the Sixth Amendment ensures that a defendant
will not be incarcerated for aterm longer than that authorized by the jury upon afinding of guilt beyond a reasonable doubt.
However, the Sixth Amendment does not entitle a defendant to a sentence below that statutory maximum. Rather, under the
Sixth Amendment, the jury effectively sets the outer limits of a sentence and the trial court is then permitted “to exercise
discretion—taking into consideration various *446 factors relating both to offense and offender—in imposing a judgment
within the range prescribed by statute.”

When defendant, a third-offense habitual offender, committed third-degree criminal sexual conduct, he did so knowing that
he was risking 30 yearsin prison. When defendant was, in fact, sentenced to a maximum of 30 yearsin prison, hereceived all
the protections he was entitled to under the Sixth Amendment. Therefore, the trial court's exercise of discretion in imposing
a sentence greater than the “maximum-minimum,” but within the range authorized by the verdict, fully complies with the
Sixth Amendment. [Drohan, 475 Mich. at 162-163, 715 N.W.2d 778 (citations omitted).]

For each of these reasons, it seems clear that Michigan's sentencing guidelines do not produce “ mandatory minimum” sentences
and therefore are unaffected by Alleyne.

It may also berelevant to notethat | am not alone in reaching this conclusion. Each of the 11 federal courts of appealsto rule on

thisissue hasheld that judicial fact-finding does not implicate Alleyneif thereisno “ mandatory minimum” sentenceinvolved. 32
And *447 ineach of these **551 cases, the court hasfound Alleyne *448 inapplicable when judicial fact-finding is merely
used to score guidelines and does not result in an increased “mandatory minimum” sentence. Although the courts of appeals
have sometimes overturned sentencesunder Alleyne, on each occasion it was done because the statute under which the defendant
was convicted allowed judicially ascertained facts to justify an increase in the statutory “mandatory minimum,” asin Alleyne

itself. %3 No court of appeals has held Alleyne to be applicable to judicia fact-finding used to score guidelines.

In summary, the trial court in the instant case did not violate the Sixth Amendment by scoring defendant's offense variables
under a“preponderance of the evidence” standard. As Alleyne made clear:

Our ruling today does not mean that any fact that influences judicial discretion must be found by ajury.
We have long recognized that broad sentencing discretion, informed by judicial fact-finding, does not
violate the Sixth Amendment. [Alleyne, 570 U.S. at ——, 133 S.Ct. at 2163.]
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Because a Michigan trial court's exercise of judgment at sentencing falls within the “broad sentencing discretion, informed
by judicia fact-finding,” defendant here is not entitled to be resentenced because his sentence fully comported with the
requirements of the Sixth Amendment.

*449 1V.RESPONSE TO THE MAJORITY

The mgjority believes that Alleyne altered the Sixth Amendment landscape established by Apprendi by holding merely that the
“Apprendi rule applied with equal force to minimum sentences.” Michigan's **552 sentencing guidelines thereby fail under
Apprendi because the * guidelines used to set the minimum sentence require acourt to increase adefendant's minimum sentence
beyond the minimum sentence authorized by the jury's verdict alone.” As a result, “under Alleyne, the Legislature may not
requirejudicial fact-finding that resultsin amandatory increasein either the minimum or maximum sentence beyond the range
set by the jury verdict.” This is because the right to a jury trial includes “the right to have a ‘jury determination’ of all the
pertinent facts used in increasing the prescribed range of penalties.”

Although | agree that trial judges in our state find facts that increase a prescribed range and do so in a manner that can be
considered “mandatory,” this cannot be the end of the analysis. Alleyne indeed extended the rule of Apprendi to mandatory
minimum sentences, and thus we must apply that rule to our sentencing system to determine whether the judge is finding
“elements’ that must be found by the jury and found beyond a reasonable doubt. The majority, however, does not actually
apply Apprendi to our sentencing system, and it does not actually explain why an increase in the guidelines range somehow
increases the “ punishment” imposed on acriminal defendant. By simply assuming that Apprendi applies to our system because
it is “mandatory,” and then by further assuming that an extension of the period before a defendant first becomes eligible for
parole is tantamount to an *450 increase in “punishment,” the majority errs, in my view, by concluding that our sentencing
system is unconstitutional .

Theinstant caseinvolvestheright to ajury trial, and thisright isthe product of both the Sixth Amendment and the Due Process
Clause. Whether our sentencing system is constitutional cannot be answered by this Court exclusively on the basis of the text of
these provisions. Rather, we must rely on the analyses set forth in two lines of United States Supreme Court decisions: the first
is the line of cases including Apprendi and its progeny and the second is the line of cases encompassing the Court's analysis
of the constitutional implications of parole under the Due Process Clause. This scope of analysis should not come as a surprise
in light of the explicit recognition in Apprendi and Alleyne that the Alleyne rule is a function of both the Sixth Amendment

and the Due Process Clause. *

The magjority finds inapplicable the latter line of cases because they do not also involve the Sixth Amendment. See note 25 of
this opinion. This holding cuts directly against the Supreme Court's Due Process precedents, for if an increase in a defendant's
minimum parole eigibility date constitutes an increase in “punishment,” so too does a denia of parole by the Parole Board.
Criminal defendants as a result of today's *451 decision will soon be proceeding en masse to challenge any denial or delay
of parole as aviolation of their “Lockridge” rights, and when they do, the magjority will again haveto decide **553 whether

Supreme Court decisions such as Greenholtz®® and Morrissze'y36 are relevant in ruling on those appeals. Only then will it
become apparent how critical these decisions are, not only for the Lockridge cases of tomorrow, but also for the Lockridge
case that is before ustoday. The majority has dismissed Greenholtz and Morrissey in today's case, but they will not be able to
dismiss them tomorrow when today's decision must be given application in the context of countless individual appeals.

Inthe Supreme Court's Due Process Clause jurisprudence, thereisaline of cases addressing constitutional rightsassociated with
parole and parole eligibility. Because judges in Michigan, in implementing our sentencing guidelines, bear the responsibility
of setting a defendant's earliest parole eligibility date, it is obvious that this line of Supreme Court cases would not only not
be instructive in applying the rule of Apprendi, but would be particularly instructive for this purpose. Thisis because ajudge's
extension of the period before adefendant first becomes eligible for paroleisthe equivalent of aparole board'sfinding factsthat
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operate to deny parole. 37 \f the Supreme Court believed that aparole-eligibility determination by thetrial judge constituted an
increase in adefendant's “ punishment,” the Court would also have required facts relied on by a parole board to make this same
determination to be found instead by ajury. Thisis *452 emphatically not the case, however, because the Supreme Court has
held that a person has no due process rights with respect to parole eligibility, and it has rejected the argument that a parole board
must empanel ajury to determine whether to grant or deny parole. Greenholtz, 442 U.S. at 11, 99 S.Ct. 2100; Morrissey, 408
U.S. at 489, 92 S.Ct. 2593. From these holdings, it is apparent that the Court does not view decisions concerning a defendant's
parole eligibility as tantamount to an increase in “punishment.”

From the defendant's perspective, we may be ableto understand this distinctive sense of “ punishment” served whileincarcerated
and “punishment” served while on parole. But the relevant perspective for this Court is not that of the defendant but that of
the Congtitution, and the Supreme Court has made clear that under the Constitution, a defendant has no right to parole and
serves his or her “punishment” both while in prison and while on parole. Greenholtz, 442 U.S. at 11, 99 S.Ct. 2100. Because
a defendant might well prefer to spend a part of his or her overall punishment on parole rather than in prison does not mean
that ajudicial increase in the period before the defendant becomes eligible to serve that punishment on parole constitutes an
increase in the “ punishment” authorized by the jury'sverdict. The Supreme Court has never treated the denial or delay in parole
eligibility as the equivalent of an increase in punishment, and the majority's conclusion that judicial fact-finding increases the
defendant's exposure to criminal punishment can only be reached by disregarding the United States Supreme Court's line of
Due Process Clause cases.

If the majority is correct and judges in our system are finding facts “ essential to the punishment” by finding facts that extend
the period before a defendant *453 becomes dligible for parole, then it must in the interests of consistency aso resolve that
facts found by a parole board that **554 operate to deny parole are facts “essentia to the punishment” and must therefore
also be ascertained by ajury. Yet the Supreme Court has made clear that this is not the case. Greenholtz, 442 U.S. at 11, 99
S.Ct. 2100. Indeed, not only has the Court never required a jury to find facts relevant to the denial of parole in that context,
but it has stated that those facts may be found by members of the parole board, who are neither jurors nor judges. Morrissey,
408 U.S. at 489, 92 S.Ct. 2593.

Parole isamere “permit” to serve a part of one's criminal sentence outside prison. MCL 791.238. Just as a criminal defendant
might prefer to spend the part of his or her punishment served in prison in minimum security rather than maximum security,
and just as the defendant might have 1,001 other preferences and objections concerning the environment within which the
prison part of that punishment is served, he or she might also prefer to spend apart of that punishment on parole. But again, the
preference and perspective of the defendant is not what determines what is “punishment.” Both Michigan law and precedent
and United States Supreme Court precedent clearly answer the dispositive question whether a judge in our state increases a
defendant's “punishment” when he or she finds facts that operate to delay parole eligibility. Yet the majority strikes down
Michigan's sentencing system on the basis of a contrary answer to this same question.

The majority declares that Alleyne has atered the legal landscape to the extent that our sentencing scheme is now
unconstitutional under Apprendi, but the only part of that landscape that has changed is that Apprendi now applies to both
maximum and mandatory *454 minimum sentences. Y et the landscape constructed by Apprendi, which Alleyne did nothing to

alter, only applied to determinate sentencing systems. 38 Asaresult, the majority has applied in error a constitutional rule that
was inapplicable in the first place. Under Apprendi, afact must be submitted to the jury only if it increases the punishment. In
Michigan, however, the process of scoring offense variables to compute a minimum parole eligibility date does not increase the
punishment to which a defendant is exposed. Once ajury finds a defendant guilty, the jury has at that point authorized criminal
punishment up to the statutory maximum and the judge has no ability to sentence beyond that limit. Thus, the judge can alter
only the parole eligibility date, which, as explained, bears no constitutional significance, whatever the obvious differencesin
character between incarceration and parole.

In other words, Michigan's system isvirtually identical to the common-law system that Justice Thomas, in a part of his opinion
joined only by Justices Ginsburg, Sotomayor, and Kagan, described approvingly in Alleyne:
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At common law, the relationship between crime and punishment was clear. As discussed in Apprendi, “[t]he substantive
criminal law tended to be sanction-specific,” meaning “it prescribed a particular sentence for each *455 offense.” The
system left judges with little sentencing discretion: once the facts of the **555 offense were determined by the jury, the
“judge was meant simply to impose [the prescribed] sentence.” [Alleyne, 570 U.S. at ——, 133 S.Ct. at 2158 (citations
omitted) (alterationsin original).]

In Michigan, our criminal law is also “sanction-specific,” meaning that it prescribes a particular sentence for each offense. The
jury finds the facts relevant to the imposition of criminal punishment, and once the facts of the offense are determined by the

jury, the judge simply imposes the prescribed sentence. 39

The plurality part of Alleyne then proceeded to recognize the transition from the common law toward determinate sentencing
systems in which general facts found by the jury produce a range of permissible sentences and particular and more specific
facts, if also found by the jury, increase this range:

While some early American statutes provided ranges of permissible sentences, K. Stith & J. Cabranes, Fear of Judging:
Sentencing Guidelinesin the Federal Courts 9 (1998), the ranges themselves were linked to particular facts constituting the
elements of the crime. E.g., Lacy v. Sate, 15 Wis. 13 (1862) (discussing arson statute that provided for a sentence of 7 to 14
years where the house was occupied at the time of the offense, but a sentence of 3 to 10 if it was not); Ga. Penal Code 88
43244325 (1867) (robbery “by open force or violence” was punishable by 4 to 20 years imprisonment, while “[r]obbery
by intimidation, or without *456 using force and violence,” was punishable by 2 to 5 years imprisonment). This linkage
of facts with particular sentence ranges (defined by both the minimum and the maximum) reflects the intimate connection
between crime and punishment. [Id. at ——, 133 S.Ct. at 2158.]

This passage specifically describes the type of system that both Alleyne and Apprendi restrict because the jury no longer
authorizes a specific sentence in these systems; rather, it authorizes a sentence range. Because the jury's verdict authorizes a
range instead of afixed punishment, judicial alteration of thisrangeisno different from judicial alteration of the fixed common-
law sentence that was authorized by the jury's verdict.

For example, in astatutory schemein which arson is punishable by imprisonment for 7 to 14 yearswhen aresidenceis occupied
at the time of the offense, but a sentence of 3 to 10 yearsif it is nat, it is for the jury to decide which offense the defendant
committed. If the jury decides that the house was not occupied, it limits the court's authority to sentence the defendant to a
range of 3 to 10 years, and the judge cannot find to the contrary that the house was occupied and then alter the range to 7 to
14 years. To do so would be to find a fact “essential to the punishment sought to be inflicted.” The judge would improperly
be impinging on the jury's authority in regard to criminal punishments. Michigan's sentencing system does not alow the jury
to authorize a range of permissible sentences, and thus our system is identical to the common-law system for purposes of the
present constitutional **556 analysis. In our system, arson of a dwelling is punishable by imprisonment for up to 20 years,
MCL 750.73, but arson of a structure that is not a dwelling is only punishable by up to 10 years, MCL 750.74. When the jury
returns a verdict finding the defendant guilty of arson of a building that is not a dwelling, the judge cannot find *457 that
the building was a dwelling and increase the punishment associated with the crime from 10 to 20 years. If the judge were to
do this, it would be equivalent to an increase in the sentence range from 3 to 10 years to 7 to 14 years under the previous
example. Thiswould violate the defendant's right to ajury trial because the court would by itself have expanded the defendant's
maximum exposure to punishment. That is, thejudge would be finding facts “ essential to the punishment sought to beinflicted”
and the power to find those facts reposes exclusively within the domain of juries. See Apprendi, 530 U.S. at 510, 120 S.Ct.
2348; Alleyne, 570 U.S. at ——, 133 S.Ct. at 2158-2159.

However, it does not violate the defendant's right to a jury trial when the trial court imposes the precise punishment the jury
has authorized because the Sixth Amendment concerns the authority of thejury. Blakely, 542 U.S. at 308-309, 124 S.Ct. 2531.
If the judge cannot interfere with the authority of the jury to impose criminal punishment, there can be no Sixth Amendment
violation. Id. It truly is as ssimple as that, as “the Sixth Amendment by its terms is not a limitation on judicial power, but a
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reservation of jury power. It limitsjudicial power only to the extent that the claimed judicial power infringes on the province
of the jury.” 1d. Any discretion our judges possess at sentencing cannot be exercised at the “ expense of the jury's traditional
function of finding the facts essential to lawful imposition of the penalty.” 1d. at 309, 124 S.Ct. 2531. As aresult, our system
does not violate, or even implicate, the Sixth Amendment. The majority, | respectfully believe, errs by holding otherwise.

V.IRONY

For thereasons set forth in thisopinion, | disagree with the analysis of the mgjority. However, thisdisagreement *458 islargely
confined to the majority's analysis of what the United States Supreme Court has said isrequired by the Sixth Amendment of the
Constitution. The majority's having reached the conclusion it does—that Michigan's sentencing system is unconstitutional—I
cannot fairly hold the majority responsible for the public policy consequences of what it believesto be constitutionally required.
If Michigan's sentencing system indeed violates the Sixth Amendment, it cannot be maintained and an alternative sentencing
system must be established in its place. Nonetheless, in reflecting upon the very substantial practical consequences of today's
decision for our state's criminal justice process, | cannot help but view the new reality that has been created by this Court as
deeply marked by irony. And such irony does, to my mind, cast further doubt about whether the mgjority's interpretations of the
United States Supreme Court's decisions in Apprendi and Alleyne are correct. How can there be such a great disparity between
the expressed concerns and purposes of the Supreme Court in these decisions and their real-world effect in Michigan? How
can there be such a “disconnect” between the constitutional impulses apparently underlying these decisions and the specific
dislocations they will cause to our state's criminal justice process?

Firgt, itisironic that two decisions of the United States Supreme Court intended to limit what that Court viewed asthe **557
encroaching power of the judiciary on the authority of the jury would lead to an expansion of the power of the former and a
diminution in the authority of thelatter. Rather than being constrained by arelatively narrow guidelinesrangethat, for example,
requires adefendant to be sentenced to aterm of 8to 10 yearsand allowsthe court to depart upward or downward from that range
only upon a showing of *459 *“substantial and compelling circumstances,” today's decision empowers the court to sentence
that same defendant to any term between zero years and the statutory maximum with amost no meaningful appellate review.
Not only does this result in a substantial broadening of the power of judges, but it also results in a substantial diminishing of
the authority of juries. While the jury will continue to determine what statutory maximum applies, its decision will no longer
determinethe choice of the earliest parole date appli cableto the conviction offense. From the perspective of amajority that views
this parole date as defining a“ punishment,” this constitutes a considerabl e curtailment in the breadth of thejury's constitutional
authority to authorize the terms of punishment, and from the perspective of thisdissent, it constitutes aconsiderable curtailment
in the breadth of the jury's statutory authority to determine the penal consequences of criminal misconduct.

Second, it is ironic that two decisions of the United States Supreme Court designed to foster predictability and certainty in
criminal sentencing, see Alleyne, 570 U.S. at ——, 133 S.Ct. at 2161 (“Defining facts that increase a mandatory statutory
minimum to be part of the substantive offense enables the defendant to predict the legally applicable penalty from the face
of the indictment.”); Apprendi, 530 U.S. at 478-479, 120 S.Ct. 2348, would lead to a criminal justice process in which there
will be considerably less predictability and certainty. This is the result of the nullification of a sentencing guidelines system
designed to achieve exactly the kind of predictability referred to in those decisions and its replacement by a system of broad
judicial discretion that makes it almost impossible for a defendant, or a prosecutor, to predict with reasonable certainty what
sentences will be imposed. Instead, the only thing that *460 is now “predictable” is that the practical consequences for an
intelligent plea-bargaining process are likely to be considerable.

Third, it is ironic that two decisions of the United States Supreme Court intended to protect defendants' rights would lead
to an erosion of one of the most important protections afforded defendants by our state's criminal justice system. The Sixth
Amendment and Due Process Clause guarantee criminal defendants the right to a jury tria precisely in order to protect them
from the abuse of state power. Duncan, 391 U.S. at 155, 88 S.Ct. 1444. However, in the place of a sentencing system that has
effectively limited the potential abuse of state power by sharply curtailing the exercise of discretion by judges in determining
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specific crimina sentences, defendants will now be relegated to a system in which they face nearly unfettered exercises of
discretion by judges. A step has been taken backward from the equal rule of the law and toward the discretionary rule of the
judge.

Fourth, it is ironic that two decisions of the United States Supreme Court designed to preserve the authority of that most
republican of American congtitutional ingtitutions, the jury, would lead to an expansion in the power of that least republican
of American constitutional institutions, the judge. This expansion of judicial power comes at the direct expense of the people
and their representatives, whose contrary judgments in setting binding sentencing **558 guidelines have been overturned.
Sentences thus will become more a function of the personal attitudes and viewpoints of 586 judges and less a function of the
perspectives of the citizenry asawhole.

Fifth, it isironic that two decisions of the United States Supreme Court premised on a defendant's right *461 to fairnessin
the sentencing process, grounded in the Sixth Amendment and Due Process Clauses of the Constitution, would lead to the
nullification of guidelines predicated on thisidentical premise. Our Legislature established the sentencing guidelines “intending
to reduce unjustified disparities at sentencing.” People v. Babcock, 469 Mich. 247, 267 n. 21, 666 N.W.2d 231 (2003). The
guidelines were intended to produce a system in which similarly situated defendants would be sentenced in a reasonably
similar manner, rather than having one defendant sentenced by Judge Maximum Mike to a 12—year term and another defendant
sentenced by Judge Lenient Larry to a4—year term. This pursuit of sentencing uniformity and consistency asthe lodestar of our
justice system has now given way to arule of deference to the widely disparate judgments of 586 judges.

Sxth, it isironic that although the majority holds that under Alleyne the minimum end of sentence ranges under our sentencing
guidelines impermissibly infringes the jury's authority, the majority has chosen to apply the exceedingly broad remedy of
Apprendi and Booker—casesinvolving the maximumend of sentencing guidelines—that operate to diminish the authority of the
jury rather than enhance it. In Booker, the Supreme Court in support of its Apprendi analysisimplemented a remedy rendering
the guidelines advisory in an effort to protect the authority of thejury in setting adefendant's maximum exposure to punishment.
Then, in Alleyne, the Supreme Court implemented a narrow remedy and held that facts increasing the minimum sentence must
be submitted to the jury in order to protect the jury's authority with respect to a defendant's minimum exposure to punishment.
This Court has already recognized in Drohan that the constitutional deficiency relating to the maximum *462 sentence does
not exist within our system (and the majority does not question this), and as a result the remedy of Booker is inapt. Now, the
majority holds that there is a constitutional deficiency relating to the minimum sentence, and apparently only the minimum
sentence, yet instead of adopting the narrow remedy of Alleyne, the majority adopts the exceedingly broad remedy of Apprendi
and Booker. By applying this remedy designed to cure adifferent constitutional deficiency than isidentified in the present case,
the majority renders the jury irrelevant in determining the minimum sentence while again significantly expanding the power
of the judge. The majority adopts without consideration of alternatives an exceedingly broad remedy that might be appropriate
for an Apprendi/Booker violation, but isfar less appropriate for an Alleyne violation, for which the Supreme Court has crafted

a specifically tailored and considerably narrower and more focused remedy. 40

**560 *463 VI. CONCLUSION

I conclude that under the Sixth Amendment acriminal *464 defendant isnot entitled to ajury determination of facts necessary
to establish his or her minimum parole eligibility date. Under Michigan's sentencing system, the jury has the authority to render
a defendant subject to the statutory maximum punishment, and the judge has no influence over this authority or any authority
to usurp it. The judge's exercise of judgment in establishing a parole eligibility date does not infringe *465 the authority of
the jury and does not violate the Sixth Amendment of the United States Constitution. Furthermore, Michigan's indeterminate
sentencing guidelines do not produce “mandatory minimum” criminal sentences, and because Alleyne only appliesto facts that
increase“ mandatory minimum” sentences, Alleyneisinapplicableto our state'sguidelines. Therefore, | concludethat Michigan's
sentencing system does not offend the Sixth Amendment and would therefore affirm the judgment of the Court of Appeals.
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To the extent that any part of MCL 769.34 or another statute refers to use of the sentencing guidelines as mandatory or refers to

departures from the guidelines, that part or statuteis also severed or struck down as necessary.

Our order granting leave to appeal did not limit our consideration of theissues presented to the Alleyne question. Peoplev. Lockridge,

496 Mich. 852, 846 N.W.2d 925 (2014). With respect to the defendant’s other argument that the trial court did not present sufficient

substantial and compelling reasons to depart from the sentencing guidelines, we agree with the Court of Appeals that the reasons

articulated by thetrial court adequately justified the minimal (10—month) departure above the top of the guidelines minimum sentence

range.

MCL 777.33(1)(c).

MCL 777.35(1)(a).

MCL 777.36(1)(c).

MCL 777.39(1)(c).

MCL 777.40(1)(b).

MCL 777.16p; MCL 777.64.

MCL 750.321.

The defendant in Herron subsequently filed an application for leave to appeal in this Court, and that application is being held in

abeyance pending the outcome of this case. People v. Herron, 846 N.W.2d 924 (Mich., 2014).

Our grant order specifically directed the parties to address
(1) whether ajudge's determination of the appropriate sentencing guidelinesrange, MCL 777.1 et seq., establishes a“mandatory
minimum sentence,” such that the facts used to score the offense variables must be admitted by the defendant or established
beyond areasonable doubt to the trier of fact, Alleyne v. United States, 570 U.S. ——, 133 S.Ct. 2151, 186 L.Ed.2d 314 (2013);
and (2) whether thefact that ajudge may depart downward from the sentencing guidelinesrangefor “ substantial and compelling”
reasons, MCL 769.34(3), prevents the sentencing guidelines from being a “mandatory minimum” under Alleyne, see United
States v. Booker, 543 U.S. 220, 125 S.Ct. 738, 160 L.Ed.2d 621 (2005).

The Court had previously recognized an “exceptiona departure” from this historical practicein Almendarez-Torresv. United States,

523 U.S. 224, 118 S.Ct. 1219, 140 L.Ed.2d 350 (1998), for the existence of a prior conviction. Apprendi, 530 U.S. at 487488, 120

S.Ct. 2348.

Alleyne, 570 U.S. at ——, 133 S.Ct. at 2160, 2163.

To the extent that the Herron panel's analysis rested on its determination that the sentencing guidelines do not establish a“mandatory

minimum” sentence, we reject it for the reasons discussed in Part 111(C) of this opinion.

MCL 777.62. Because the top of the guidelines range does not implicate the Sixth Amendment, it is not relevant to this hypothetical

and we therefore do not discussit.

MCL 750.349.

See, e.g., MCL 777.31(1) (directing that the OV be scored by “determining which of the following [circumstances] apply and by

assigning the number of points attributable to the one that has the highest number of points’); People v. Houston, 473 Mich. 399,

407, 702 N.W.2d 530 (2005).

In Drohan, we cited the definition of “indeterminate sentence” from Black's Law Dictionary (8th ed.): a sentence “of an unspecified

duration, such asonefor aterm of 10 to 20 years.” Drohan, 475 Mich. at 153 n. 10, 715 N.W.2d 778. Drohan was correct to say that

Michigan has an indeterminate sentencing scheme under that definition of the term.

The United States Supreme Court cases that refer to “indeterminate sentencing” and then immediately stress the exercise of vast

judicia discretion within broad sentencing ranges as the centerpiece of such a system are too numerous to cite here. For but a few

additional examples, see Almendarez-Torres, 523 U.S. at 245-246, 118 S.Ct. 1219 (discussing how judges “have typically exercised

their discretion within broad statutory ranges’ and then citing asource discussing the* history of indeterminate sentencing”); Mistretta

v. United States, 488 U.S. 361, 363, 109 S.Ct. 647, 102 L.Ed.2d 714 (1989) (discussing the federal government'slongstanding practice
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of indeterminate sentencing as one in which “[s]tatutes specified the penaltiesfor crimes but nearly always gave the sentencing judge
wide discretion to decide whether the offender should be incarcerated and for how long”); Jones, 526 U.S. at 271, 119 S.Ct. 1215
(Kennedy, J., dissenting) (contrasting “a system of indeterminate sentencing or a grant of vast discretion to the trial judge” and “a
regime in which there are more uniform penalties, prescribed by the legislature”) (emphasis added). To the extent that the dissent
criticizes our analysis on this point as “entirely speculative,” and unsupported by binding authority, it smply ignores this footnote
and cases cited in the accompanying text.
Crucidly, the Yuhasz Court cited this imprecision as a reason to hold that the fact that its guidelines scheme is advisory, not its
indeterminate nature, made the scheme constitutionally sound.
Indeed, to reach that conclusion would beto ignore Alleyne's clear acknowledgment that there could betwo constitutional ly significant
sentences: amandatory minimum and astatutory maximum. That only one number might exist in agiven case seemsof littlerelevance
to the analysis.
We do not dispute the dissent's correct contention that Apprendi and Alleyne stated that they implicate both the Sixth Amendment
right to ajury trial and the Fourteenth Amendment right to due process. Post at 545-46. But it is for the very reason that both of
these rights areimplicated that Greenholtz and other casesinvolving only the latter necessarily cannot answer the question before us.
Rather, it is Apprendi and Alleyne, cases that implicate both rights, that are “ highly relevant to the analysis.”
The dissent briefly cites Wolff v. McDonnell, 418 U.S. 539, 94 S.Ct. 2963, 41 L.Ed.2d 935 (1974), and Morrissey v. Brewer, 408
U.S. 471, 92 S.Ct. 2593, 33 L.Ed.2d 484 (1972), but both of those cases involve a criminal defendant's rights in parole proceedings.
Thus, they are as inapposite here as Greenholtz.
See post at 549 (“[A]nything the Supreme Court has said about upward departures in a determinate system cannot reflexively be
applied to an indeterminate system.”).
Thedissent impliesthat 11 federal courts of appeal have rendered decisionsto the contrary. We do not agree. First, to be clear, none of
those courts has rendered a decision on whether Michigan's sentencing guidelines produce “ mandatory minimum” sentences. Second,
to the extent that those courts have held that “judicial fact-finding does not implicate Alleyne if there is no ‘mandatory minimum’
sentence involved,” post at 550, we agree with them. But to say that those decisions support the dissent's analysis simply begs the
question: Do Michigan's sentencing guidelines produce a “mandatory minimum” sentence?
In asserting that in Alleyne the “narrow” remedy imposed was “that facts increasing the minimum sentence must be submitted to the
jury” and suggesting that we adopt that remedy, the dissent is effectively proposing that we should do just this. For the reasons given,
we do not see this remedy as “narrow” given its potential for disruptive effects, which the dissent does not acknowledge.
Thus, to the extent that the Constitution requires a certain degree of precision to remedy the constitutional violation, adopting the
Booker remedy most carefully ensures that we remain faithful to its dictates. Accordingly, while it is unfortunate that the dissent
finds the reasons for our adoption of this remedy unpersuasive, for this and our other reasons stated we believe it to be the most
prudent course under the circumstances.
Our holding today does nothing to undercut the requirement that the highest number of points possible must be assessed for all OV,
whether using judge-found facts or not. See MCL 777.21(1)(a) (directing that the offense variables applicabl e to the offense category
at issue be scored); seealso, e.g., MCL 777.31(1) (directing that the “ highest number of points’ possible be scored); MCL 777.32(1)
(same); etc.
The United States Supreme Court has applied plain-error review to unpreserved Apprendi errors. See United Sates v. Cotton, 535
U.S. 625, 122 S.Ct. 1781, 152 L.Ed.2d 860 (2002). It has aso held that Apprendi errors are not structural errors, Washington v.
Recuenco, 548 U.S. 212, 126 S.Ct. 2546, 165 L.Ed.2d 466 (2006), so to the extent that “our caselaw suggests that a plain structural
error satisfies the third Carines prong,” People v. Vaughn, 491 Mich. 642, 666, 821 N.W.2d 288 (2012), it is not implicated here.
For thereasonsexplainedin Part 111(B) of thisopinion, theright at issueisaprocedural one, i.e., theright to havea“jury determination”
of all the pertinent facts used in increasing the prescribed range of penalties, including both the minimum and the maximum sentence.
Thus, aconstitutional error occurs regardless of whether the error has a substantive effect on the defendant's sentence. Alleyne makes
thisplain. Alleyne, 570 U.S. at ——, 133 S.Ct. at 2162-2163 (“[I]f ajudge were to find a fact that increased the statutory maximum
sentence, such a finding would violate the Sixth Amendment, even if the defendant ultimately received a sentence falling within
the original sentencing range (i.e., the range applicable without that aggravating fact).... The essential point is that the aggravating
fact produced a higher range.... [T]here is no basis in principle or logic to distinguish facts that raise the maximum from those that
increase the minimum.”) (emphasis added).

Thus, whether that error actually increases the floor of adefendant's minimum sentence range under the guidelinesis only relevant

to the question of whether the defendant has suffered any prejudice.
In cases such as this one that involve a minimum sentence that is an upward departure, a defendant necessarily cannot show plain
error because the sentencing court has aready clearly exercised its discretion to impose a harsher sentence than alowed by the
guidelines and expressed its reasons for doing so on the record. It defies logic that the court in those circumstances would impose a
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lesser sentence had it been aware that the guidelines were merely advisory. Thus, we conclude that as a matter of law, a defendant
receiving a sentence that is an upward departure cannot show prejudice and therefore cannot establish plain error.
Fanfan was one of the respondentsin Booker.
The United States Court of Appealsfor the Ninth Circuit has also adopted the Crosby remand procedure. See United Statesv. Ameline,
409 F.3d 1073 (C.A.9, 2005). Further, the United States Court of Appeals for the Seventh Circuit and the United States Court of
Appeals for the District of Columbia have adopted a similar remand procedure, although modifying it so that “the appellate court
retains jurisdiction throughout the limited remand, and thusit is the appellate court that will ‘ vacate the sentence upon being notified
by the judge that he would not have imposed it had he known that the guidelines were merely advisory.” * United Statesv. Coles, 365
U.S.App.D.C. 280, 286, 403 F.3d 764 (2005), quoting United States v. Paladino, 401 F.3d 471, 484 (C.A.7, 2005). Other circuits
have taken different approaches, creating a circuit split on the issue that more resembles a chasm. See, e.g., Nall, United Sates v.
Booker: The Presumption of Prejudicein Plain Error Review, 81 Chi—Kent L. Rev. 621, 635 (2006) (noting that “[€]ach of thetwelve
circuits has taken a slightly different tack in dealing with direct review of Booker error....”). But as of yet, despite multiple petitions
for certiorari asking it to address the issue, the United States Supreme Court has declined to clarify the proper approach. See, e.g.,
Rodriguez v. United Sates, 545 U.S. 1127, 125 S.Ct. 2935, 162 L.Ed.2d 866 (2005).
MCR 6.425.
“The friends and adversaries of the plan of the convention, if they agree in nothing else, concur at least in the value they set upon the
trial by jury; Or if thereis any difference between them it consistsin this; the former regard it as a valuable safeguard to liberty, the
latter represent it as the very palladium of free government.” Federalist, No. 83 (Alexander Hamilton) (Cooke ed., 1961), p. 562.
Justice Joseph Story wrote that this constitutional guarantee was “generally understood to mean ... atrial by ajury of twelve men,
impartially selected, who must unanimously concur in the guilt of the accused before a legal conviction can be had.” 2 Story,
Commentaries on the Constitution of the United States (4th ed) (Boston: Little, Brown & Company, 1873), p 541 n 2.
It isimportant at the outset to understand that the Sixth Amendment right to ajury trial cannot be fully understood in isolation from
the Due Process Clause of the Fifth and Fourteenth Amendments because it is only in conjunction that “these rights indisputably
entitleacriminal defendant to ‘ajury determination that [he] is guilty of every element of the crime with which heis charged, beyond
areasonable doubt.” ” Apprendi v. New Jersey, 530 U.S. 466, 476, 120 S.Ct. 2348, 147 L.Ed.2d 435 (2000), citing Gaudin, 515 U.S.
at 510, 115 S.Ct. 2310. Thisis because the Sixth Amendment guarantees a criminal defendant “the right to have thejury, rather than
the judge, reach the requisite finding of ‘guilty,” ” and the Due Process Clause requires the government to prove each and every
element of acrime “beyond areasonable doubt.” Sullivan v. Louisiana, 508 U.S. 275, 277, 113 S.Ct. 2078, 124 L .Ed.2d 182 (1993);
see also Patterson v. New York, 432 U.S. 197, 210, 97 S.Ct. 2319, 53 L.Ed.2d 281 (1977); In re Winship, 397 U.S. 358, 368, 90
S.Ct. 1068, 25 L.Ed.2d 368 (1970). Accordingly, it is the combination of these rights that gives rise to the constitutional right that
isthe subject of the instant case.
At the sametime, the Supreme Court has held that mere “ sentencing factors” may be ascertained by ajudge using a preponderance of
the evidence standard, as these factors are not subject to the Constitution's indictment, jury, and proof requirements. Jonesv. United
Sates, 526 U.S. 227, 232, 119 S.Ct. 1215, 143 L.Ed.2d 311 (1999) ( “Much turns on the determination that a fact is an element of
an offense rather than a sentencing consideration, given that elements must be charged in the indictment, submitted to a jury, and
proven by the Government beyond a reasonable doubt.”).
Although | describe this right throughout as a “legal” right, it would be equally accurate to describe it as a “constitutional” right.
| characterize it as the former only to render our description consistent with that in Blakely v. Washington, 542 U.S. 296, 309, 124
S.Ct. 2531, 159 L.Ed.2d 403 (2004), in which it was asserted that the Sixth Amendment prohibits a judge from depriving a criminal
defendant of his or her “legal right to a lesser sentence.” The specific “legal right” that is the subject of this opinion is variously
described, as the context requires, as “the legal right to a sentence not to exceed that determined by the jury”; “the legal right to
alesser sentence”; “the legal right to freedom from incarceration”; and “the legal right to freedom from incarceration after having
served the maximum sentence.” Each of these isintended generally to describe the Sixth Amendment right identified in the Supreme
Court decisions of Apprendi and Alleyne.
Justice O'Connor wrote for four justices in dissent in Apprendi. In her view, the mgjority had crafted a new constitutional rule that
was “ unsupported by the history and caselaw it cites’ and thisfact aloneis* reason enough to reject such asubstantial departure from
our settled jurisprudence.” Apprendi, 530 U.S. at 539, 120 S.Ct. 2348 (O'Connor, J., dissenting). She also characterized the majority's
opinion as “a watershed change in constitutional law,” and went on to note that the mgjority “casts aside our traditional cautious
approach and instead embraces a universal and seemingly bright-line rule limiting the power of Congress and state legislatures to
define criminal offenses and the sentences that follow from convictions thereunder.” 1d. at 525, 120 S.Ct. 2348. Justice Breyer also
wrote in dissent on behalf of himself and Chief Justice Rehnquist, noting that the

real world of criminal justice cannot hope to meet any such ideal [asthat adopted by the majority]. It can function only with the

help of procedural compromises, particularly in respect to sentencing. And those compromises, which are themselves necessary
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for the fair functioning of the criminal justice system, preclude implementation of the procedural model that today's decision
reflects. [Id. at 555, 120 S.Ct. 2348 (Breyer, J., dissenting).]

7 A determinate sentence is a sentence “ of a specified duration.” Black's Law Dictionary (10th ed.), p. 1569. Thisisin contrast to an
“indeterminate” sentence, which isasentence “ of an unspecified duration, such asonefor aterm of 10to 20 years.” Id. at 1570. Thus,
a determinate system is a sentencing system in which the defendant receives a certain and fixed sentence and is subject to serving
that precise sentence. An indeterminate system is a sentencing system in which the defendant receives a singular maximum sentence,
and, in some systems such as Michigan's, may be released on parole before serving that maximum.

8 Michigan initially had a purely indeterminate sentencing system, in which the judge possessed unfettered judgment to sentence a
defendant anywhere between no jail time and imprisonment in the amount of the statutory maximum. Over time, this Court came
to disfavor the sentencing disparities that resulted from this type of unrestricted judgment. To narrow these disparities, this Court
enacted judicial sentencing guidelinesin 1984 by administrative order. Administrative Order N0.1984-1, 418 Mich. Ixxx (1984);
Administrative Order N0.1985-2, 420 Mich. Ixii (1985). Under these judicia guidelines, a recommended minimum sentence range
was produced by scoring a defendant's prior record variables and offense variables; once a recommended minimum sentence range
was calculated in this manner, the judge could only depart outside thisrangeif he or she articulated specific reasons for the departure
on the record. People v. Broden, 428 Mich. 343, 352, 408 N.W.2d 789 (1987). A second edition of the judicial guidelines was
issued in 1988, and application of these modified guidelines was required for certain offenses, although the actual imposition of
minimum sentences within the guidelines ranges themselves was not al so required. Michigan Sentencing Guidelines (2d ed.) (1988),
p. 7. The purpose of the guidelines was to provide sentencing norms, to promote judicial consistency, and to minimize sentencing
disparities without altogether eliminating the court's exercise of judgment. People v. Coles, 417 Mich. 523, 339 N.W.2d 440 (1983).
The citizens of this state were apparently still dissatisfied with remaining sentencing disparities, and the Legislature enacted the
statutory guidelinesin 1998. Similarly to the judicia guidelines, the statutory guidelines structured and constrained the exercise of
judgment by the trial court without entirely eliminating it. Unlike the judicial guidelines, however, the statutory guidelines generally
requiredtrial courtsto sentencewithin the guidelines, and they could not depart from the prescribed range without stating “ substantial
and compelling” reasons for the specific departure on the record. MCL 769.34(3).

9 The majority agrees that the rules of Apprendi and Alleyne do not apply to “indeterminate” sentencing schemes, yet it applies these
rules to Michigan's indeterminate sentencing system. To justify this application, the mgjority holds that “Michigan's sentencing
schemeis not ‘indeterminate’ as that term has been used by the United States Supreme Court[.]” To hold thusly, the mgjority relies
on the dissent of Justice O'CONNOR in Blakely and two law review articles. These sources suggest that the Supreme Court's genuine
intention in referring to “indeterminate” sentencing was to discuss indeterminate sentencing systemsin which thereis an “ absence of
mandatory constraints placed on a court's discretion when sentencing adefendant,” and because Michigan has mandatory constraints,
oursis not an “indeterminate”’ system in the way that term is used by the United States Supreme Court. | disagree. Michigan has an
“indeterminate” sentencing system in which thejury finds all facts necessary for theimposition of punishment, Const. 1963, art. 4, §
45; Drohan, 475 Mich. at 163, 715 N.W.2d 778, and consequently the rule of Apprendi isinapplicable. The mgjority'sisan invented
distinction that Apprendi is applicable only to some asserted subcategory of “indeterminate” sentencing systems—a subcategory
whose very obviousness one might have thought would have compelled a more nuanced analysis by the Court had it genuinely
intended some number of “indeterminate” systems to be treated distinctively from other “indeterminate” systems—and is therefore
adistinction that should hardly serve as a basis for upending the entire sentencing system of our state on the grounds of a supposed
lack of congtitutionality. In Blakely, the United States Supreme Court spoke in general terms concerning indeterminate sentencing
systems and held that “indeterminate” systems do not offend the Sixth Amendment. Blakely, 542 U.S. at 308-309, 124 S.Ct. 2531.
Any assertion that the Court intended something different and more nuanced is entirely speculative, as evidenced by the fact that the
majority cites no source of binding authority to support its conclusion in the face of inhospitably explicit statements by the Court.

Furthermore, the mgjority's artificial distinction between types of indeterminate systems holds little weight when one examinesthe
specific statements the United States Supreme Court has made regarding indeterminate sentencing. The Court stated, for example,
in Blakely:
[T]he Sixth Amendment by itstermsis... areservation of jury power. It limitsjudicial power only to the extent that the claimed
judicia power infringes on the province of the jury. Indeterminate sentencing does not do so. It increases judicial discretion,
to be sure, but not at the expense of the jury's traditional function of finding facts essential to lawful imposition of the penalty.
[1d. (emphasis added).]
Under either subcategory of indeterminate sentencing identified by the mgjority, any judicial discretion at sentencing is not at the
“expense of the jury's traditional function of finding facts essentia to the lawful imposition of the penalty.” Rather, the jury is
responsible for finding all facts essential to authorize the statutory maximum penalty. Whether the Legislature chooses to allow
judicial discretion with respect to the selection of a parole ligibility date after the jury has exercised this authority isirrelevant.
In noting that indeterminate sentencing schemes do not offend the Sixth Amendment, the United States Supreme Court focused
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only on whether the judicial power infringes the jury's authority to find facts essential to authorize the maximum penalty. The
extent of judicial discretion after the jury finds those facts is never mentioned by the Court. It is clear that the Court in Blakely
was referring generally to indeterminate sentencing as it showed no concern with the amount of discretion given to courts aslong
as that discretion did not enable the judge to interfere with the prerogative of the jury. There is thus no indication that the Court
referred to indeterminate sentencing in either a casual or imprecise manner.
As for the majority's reliance on Justice O'CONNOR'S Blakely dissent, she asserted that as a result of Blakely all sentencing
schemesthat have guidelines might be constitutionally suspect. Y et at the same time, she stated that Blakely is* not a constitutional
prohibition on guideline schemes,” Blakely, 542 U.S. at 318, 124 S.Ct. 2531, and nowhere asserted that the Michigan systemisa
“determinate system.” Further, this Court has also exercised its own constitutional judgment post-Blakely asthe court most familiar
with Michigan's sentencing system and held that it does not violate the Sixth Amendment. Drohan, 475 Mich. at 164, 715 N.W.2d
778. Apparently, the United States Supreme Court did not believe this conclusion to be in error. Drohan v. Michigan, 549 U.S.
1037, 127 S.Ct. 592, 166 L .Ed.2d 440 (2006) (denying certiorari).
Take the instant defendant, for example. He was found guilty of committing involuntary manslaughter, which is a*“crime against a
person,” MCL 777.16p, and MCL 777.21(1)(a) and MCL 777.22(1) require the court to score Offense Variables 1, 2, 3,4, 7, 8, 9,
10, 11, 12, 13, 14, 19 and 20 for this type of crime. At sentencing, the trial court assessed 25 points for Offense Variable 3 (physical
injury to victim) under MCL 777.33(1)(c). Because a homicide was involved, the trial court also assessed 15 points for Offense
Variable 5 (psychological injury to member of victim's family) under MCL 777.35(1)(a) and 10 pointsfor Offense Variable 6 (intent
tokill or injure another individual) under MCL 777.36(1)(c). The court assessed 10 pointsfor Offense Variable 9 (number of victims)
under MCL 777.39(1)(c) and 10 points for Offense Variable 10 (exploitation of avulnerable victim) under MCL 777.40(1)(b). This
amounted to atotal of 70 offense variable points. In addition to this determination, defendant had several prior criminal convictions,
which led to the scoring of additional points. The court assigned 25 points under MCL 777.51(1)(c) for Prior Record Variable 1
for having one prior high severity felony conviction, 5 points under MCL 777.55(1)(d) for Prior Record Variable 5 for having two
prior misdemeanor convictions or prior misdemeanor juvenile adjudications, and 5 points under MCL 777.56(1)(d) for Prior Record
Variable 6 for being on probation during theinstant offense. Thisamounted to atotal of 35 prior record variable points. The crimethat
defendant was convicted of isa Class C offense under MCL 777.16p, and thus, the 70 offense variable points and the 35 prior record
variable points placed him in the D-V cell of the sentencing grid for Class C offenses, which contains a “recommended minimum
sentence range” of 43 to 86 months, MCL 777.64.
Once again, in Michigan, the judge does not have the authority to determine a defendant's maximum sentence, and as aresult cannot
deprive adefendant of hisor her “legal right to alesser sentence.” Rather, the judge assigns adefendant a minimum parole eligibility
date, which representsthe earliest possible date on which the defendant may petition the Parole Board for early release. The assignment
of aparoleeligibility dateisnot aconstitutionally mandated function of the court, but rather isaproduct of an entirely statutory system
in which the Legidature has afforded criminal defendants an opportunity to demonstrate that they are rehabilitated or otherwise
deserving of release. If the Parole Board concurs with the defendant, it has the option to release a defendant from prison before the
expiration of the maximum sentence. By this process, a Michigan judge never enhances the maximum penal consequences of the
jury's determination of guilt when setting the parole dligibility date. This process does not affect the punishment imposed on the
defendant because a criminal defendant released on parole is treated asif he or sheis still serving the sentence, MCL 791.238, and
because a defendant has no constitutional right to an early release on parole, Greenholtzv. Inmates of Nebraska Penal & Correctional
Complex, 442 U.S. 1, 11, 99 S.Ct. 2100, 60 L.Ed.2d 668 (1979).
“[A] defendant does not have a [constitutional] right to anything less than the maximum sentence authorized by the jury's verdict,”
and the Sixth Amendment only “ensures that a defendant will not be incarcerated for aterm longer than that authorized by the jury
upon finding of guilt beyond areasonable doubt.” Drohan, 475 Mich. at 159, 163, 715 N.W.2d 778.
Some examples of Michigan's “mandatory minimum” type of sentenceinclude MCL 769.12(1)(a) (requiring a mandatory minimum
sentence for afelon who has been convicted of certain felonies on three or more occasions), MCL 750.520b (requiring a mandatory
minimum of 25 years for certain defendants convicted of first-degree criminal sexual conduct), MCL 750.227b (requiring a 2—year
mandatory sentencefor criminalswho usefirearmsto commit or attempt to commit afelony), and MCL 750.316 (requiring a sentence
of life without parole for persons convicted of first-degree murder). None of these statutesis at issue in this case.
Chief Justice Roberts wrote in dissent on behalf of himself and two other justices. In his view, the majority erred by transforming
the Sixth Amendment into “a protection for judges from the power of the legislature” even though the “ Framers envisioned the Sixth
Amendment asaprotection for defendants from the power of the Government.” Alleyne, 570 U.S. at ——, 133 S.Ct. at 2168 (Roberts,
C.J., dissenting). The dissent concluded that “the jury's verdict fully authorized the judge to impose a sentence of anywhere from
fiveyearsto lifein prison,” and thus “[n]o additional finding of fact was ‘essential’ to any punishment....” Id. at ——, 133 S.Ct. at
2169. Because “[t]he jury's verdict authorized the judge to impose the sentence he imposed for the precise factual reason he imposed
it,” the dissent believed the Sixth Amendment was not implicated. Id. at ——, 133 S.Ct. at 2170. Justice Alito also wrote in dissent,
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asserting that the majority erred by overruling “well-entrenched precedent with barely a mention of stare decisis.” Id. at ——, 133
S.Ct. at 2172 (Alito, J., dissenting). He proceeded to counsel that “[i]f the Court is of amind to reconsider existing precedent, aprime
candidate should be Apprendi ...." I1d. at ——, 133 S.Ct. at 2172.
Indeed, Michigan amended its most recent Constitution to specifically enable indeterminate sentencing. See Const. 1963, art. 4, §
45 (“The legislature may provide for indeterminate sentences as punishment for crime and for the detention and release of persons
imprisoned or detained under such sentences.”); Ughbanks v. Armstrong, 208 U.S. 481, 485, 28 S.Ct. 372, 52 L.Ed. 582 (1908) (“An
act providing for an indeterminate sentence was first passed in Michigan on July 1, 1889, and was declared unconstitutional.... A
constitutional amendment was subsequently adopted (1901), which authorized thelegislatureto provide for an indeterminate sentence
law, as punishment for crime, on conviction thereof.”) (citations omitted).
It should be emphasized that defendant has not raised a challenge under our state Constitution, choosing not to argue that it affords
any greater or distinctive rights than the United States Constitution. Accordingly, our analysis here is confined to the latter, and |
offer no opinion concerning the requirements of Michigan's own Constitution.
Michigan still has an “indeterminate” sentencing system in which a judge cannot infringe the constitutional authority of the jury.
Const. 1963, art. 4, § 45; Drohan, 475 Mich. at 163, 715 N.W.2d 778. The jury is charged with finding each of the elements
necessary to ultimately determine at what moment a defendant's “legal right” to freedom from incarceration will be restored. The
Sixth Amendment affords a criminal defendant nothing more.
In 1996, according to the Bureau of Justice Statistics (BJS), 36 states, including Michigan, and the District of Columbia had adopted
some form of indeterminate sentencing. Bureau of Justice Assistance, 1996 National Survey of Sate Sentencing Sructures (1998), pp
4-5 < https://www.ncjrs.gov/pdffiles/169270.pdf> (accessed July 21, 2015) [http://perma.cc/34R3-WPY H]. To distinguish between
systems with indeterminate and determinate sentencing schemes, the BJS considered whether parole rel ease remained available for
asignificant fraction of cases. Id. at 1-2. The 14 statesidentified as having determinate sentencing were all statesthat had eliminated
parolerelease. Id. at 1.
Thisisidentical to the common-law sentencing system discussed favorably in a part of Justice Thomas's opinion in Alleyne that only
Justices Ginsburg, Sotomayor, and Kagan joined:
At common law, the rel ationship between crime and punishment was clear. Asdiscussed in Apprendi, “[t]he substantive criminal
law tended to be sanction-specific,” meaning “it prescribed a particular sentence for each offense.” The system left judges with
little sentencing discretion: once the facts of the offense were determined by the jury, the “judge was meant simply to impose
[the prescribed] sentence.” [Alleyne, 570 U.S. at ——, 133 S.Ct. at 2158 (citations omitted) (alterationsin original).]
The majority believesthat “after Alleyne, the Legislature may not require judicial fact-finding that resultsin a mandatory increasein
either the minimum or the maximum sentence beyond the range set by thejury verdict.” To support this, it relieson the Alleyne dissent
of Chief Justice Roberts. First and most obviously, the Chief Justice's comments are in a dissent and thus not controlling. Second,
this dissent states that the statute requiring thetrial court to rai se defendant's minimum sentence from 5to 7 yearsif it determines that
the defendant brandished a firearm “has no effect on the role of the jury.” Id. at ——, 133 S.Ct. at 2168 (Roberts, C.J., dissenting).
The magjority in Alleyne seems to have found this statement to beincorrect given that it reached the opposite conclusion, holding that
allowing thetrial court to alter the sentence range on the basis of its own factual finding did have an “effect on the role of the jury”
because while the “range supported by the jury's verdict was five years imprisonment to life,” the statute precluded the trial court
from considering that range and instead required it to consider only the range of seven years imprisonment to life. Alleyne held that
thejury must make all factual findings that authorize the prescribed sentence range and because the statute allowed the judge to make
findings that altered the range, the defendant's Sixth Amendment right to ajury trial had been violated. Furthermore, Alleyne had no
apparent difficulty with the legislature's requiring the trial court to sentence the defendant to a term of at least 5 years, despite the
fact that such a mandatory minimum was what most obviously limited the discretion of the judiciary in the first place. Moreover,
the Alleyne majority also had no difficulty with the legislature's requiring the trial court to sentence the defendant to at least 7 years
when he brandished a firearm. Its only difficulty was with having the trial court, rather than the jury, find that the defendant had
brandished afirearm. In other words, the majority seemed little concerned that the legislature was requiring thetrial court to sentence
the defendant to a mandatory minimum and thus curtailing the court's own discretion. Instead, it was concerned only that the court
itself had decided amatter that altered the permissible sentence limit set by the jury's verdict and thereby aggravated the punishment.
Further, it would make little sense to hold that an increase in the amount of time a prisoner must wait before becoming eligible for
parole constitutes an increase in criminal punishment because that understanding would also require facts found by the Parole Board
to deny parole to be instead found by jury. The Supreme Court, however, has squarely rejected this understanding. Greenholtz, 442
U.S. at 11, 99 S.Ct. 2100.
Even if ajury were somehow required to determine these facts, they would not have to be proved beyond a reasonable doubt since
due process has never been applied to protect a mere “asserted interest in the possibility of parole.” Id.
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Wolff v. McDonnell, 418 U.S. 539, 556-571, 94 S.Ct. 2963, 41 L.Ed.2d 935 (1974) (holding that although revocation of good-time
creditsimplicates due process because of its depriving an inmate of a cognizable liberty interest, the parole board may revoke good-
time credits without impaneling a jury under the Sixth Amendment).
Morrissey v. Brewer, 408 U.S. 471, 484, 92 S.Ct. 2593, 33 L.Ed.2d 484 (1972) (holding that a criminal defendant has certain due
process rights when his or her partial liberty granted through the parole board is revoked). When discussing what specific process
is due, the Court required the following:
(a) written notice of the claimed violations of parole; (b) disclosure to the parolee of evidence against him; (c) opportunity to
be heard in person and to present witnesses and documentary evidence; (d) the right to confront and cross-examine adverse
witnesses (unless the hearing officer specifically finds good cause for not allowing confrontation); (€) a“neutral and detached”
hearing body such as a traditional parole board, members of which need not be judicia officers or lawyers; and (f) a written
statement by the factfinders as to the evidence relied on and reasons for revoking parole. [1d. at 489, 92 S.Ct. 2593.]
It is noteworthy that the Court did not require a jury to determine any fact, or any fact to be proved, beyond a reasonable doubt.
Thisis because a parole proceeding is simply not a“criminal” prosecution, as the Court went on to state:
We emphasize there is no thought to equate this second stage of parole revocation to acriminal prosecution in any sense. Itisa
narrow inquiry; the process should be flexible enough to consider evidence including letters, affidavits, and other material that
would not be admissible in an adversary criminal trial. [Id.]
Themgjority views United States Supreme Court decisions addressing parol e eligibility asinapplicableto the present anaysisbecause
they concern only the Due Process Clause. Because Alleyne and Apprendi pertain to both the Sixth Amendment and the Due Process
Clause, the magjority believes that decisions addressing only one of these rights are irrelevant. Under this rationale, any decision
addressing more than a single constitutional right apparently can only provide guidance in a later case addressing the identical
combination of congtitutional rights. This argument is meritless, in my judgment. The Supreme Court's parole eligibility decisions
under the Due Process Clause are relevant to the present analysis for the simple reason that this same Due Process Clauseis again at
issueinthe present caseand in theidentical context, the constitutional relevance of the parole decision. Indeed, the Supreme Court in
Apprendi framed theissue as one dealing exclusively with the Due Process Clause. Apprendi, 530 U.S. at 469, 120 S.Ct. 2348 (“The
question presented iswhether the Due Process Clause of the Fourteenth Amendment requiresthat afactual determination authorizing
an increase in the maximum prison sentence for an offense from 10 to 20 years be made by a jury on the basis of proof beyond
areasonable doubt.”) (emphasis added). The magjority's error in choosing to ignore this line of precedent will become increasingly
apparent when this Court must specifically rely on it precisely to address challenges to parole eligibility that will almost certainly
follow inthewake of the present decision. If ajudge'sincreasein adefendant's minimum parole eligibility date constitutes an increase
in “punishment,” as the majority now asserts, so too seemingly isthe parole board's decision to deny parole. Contra Greenholtz, 442
U.S. at 11, 99 S.Ct. 2100; Morrissey, 408 U.S. at 484, 92 S.Ct. 2593. Furthermore, it is clear the Supreme Court did impliedly give
consideration to the Sixth Amendment in its parole decisions, as it stated that the decision to delay or deny parole can be made by a
“neutral and detached hearing body such as a traditional parole board, members of which need not be judicia officers or lawyers.”
Morrissey, 408 U.S. at 489, 92 S.Ct. 2593.
See Greenholtz, 442 U.S. at 7, 99 S.Ct. 2100 (“ Decisions of the Executive Branch, however serioustheir impact, do not automatically
invoke due process protection; there simply is no constitutional guarantee that all executive decisionmaking must comply with
standards that assure error-free determinations.... This is especially true with respect to the sensitive choices presented by the
administrative decision to grant parole release.”); Morrissey, 408 U.S. at 489, 92 S.Ct. 2593 (holding that due process at parole
revocation proceedings requires “a ‘neutral and detached’ hearing body such as a traditional parole board, members of which need
not bejudicial officersor lawyers’).
A defendant is only legally entitled to be freed from punishment upon serving the statutory maximum sentence. The defendant may
be released from the punishment imposed pursuant to the jury's verdict sooner than this date, but the decision to free a prisoner from
his or her punishment remains always a discretionary decision within the authority of the Parole Board.
This distinction has been acknowledged by justices of the United States Supreme Court. See, e.g., Harris, 536 U.S. at 570-571, 122
S.Ct. 2406 (Breyer, J., dissenting) (“Unlike Guideline sentences, statutory mandatory minimums generally deny the judge the legal
power to depart downward, no matter how unusual the special circumstances that call for leniency.”).
MCL 769.34(2)(a), for example, provides:
If a statute mandates a minimum sentence for an individual sentenced to the jurisdiction of the department of corrections, the
court shall impose sentence in accordance with that statute. Imposing a mandatory minimum sentence is not a departure under
this section. If a statute mandates a minimum sentence for an individual sentenced to the jurisdiction of the department of
corrections and the statute authorizes the sentencing judge to depart from that minimum sentence, imposing a sentence that
exceeds the recommended sentence range but isless than the mandatory minimum sentenceis not a departure under this section.
If the Michigan vehicle code, 1949 PA 300, MCL 257.1 to 257.923, mandates a minimum sentence for an individual sentenced
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to the jurisdiction of the department of corrections and the Michigan vehicle code, 1949 PA 300, MCL 257.1 to 257.923,
authorizesthe sentencing judge to impose asentence that islessthan that minimum sentence, imposing asentencethat exceedsthe
recommended sentence range but is less than the mandatory minimum sentence is not a departure under this section. [Emphasis
added ]
Thus, fact-finding by a Michigan judge fits within the “ broad sentencing discretion” belonging to that judge that does not violate the
Sixth Amendment. See Alleyne, 570 U.S. at ——, 133 S.Ct. at 2163 (* ‘[ E] stablishing what punishment is available by law and setting
aspecific punishment within the bounds that the law has prescribed are two different things.” Our decision today iswholly consistent
with the broad discretion of judgesto sel ect a sentence within the range authorized by law.”) (citations omitted) (alterationin original).
Take the defendant in Jones, for example. He was found guilty of a crime that carried a 15-year maximum sentence. Jones, 526
U.S. at 231, 119 S.Ct. 1215. When the judge found an additional fact—that the victim had suffered substantial bodily injury—it
was required to sentence the defendant to a 25-year term. Id. Thus, the judge was able to sentence the defendant beyond the limit
authorized by thejury'sverdict and accordingly could deprive him of his“legal right to alesser sentence.” Thissimply cannot happen
in an indeterminate system because a defendant is alway's subject to serving the maximum sentence and the judge can never interfere
with thisimposition of criminal punishment.
See United Sates v. Ibrahim, 529 Fed.Appx. 59, 64 (C.A.2, 2013) (“Because the Sentencing Guidelines are advisory rather than
mandatory, application of guidelinesenhancementsthat do not increase the statutory maximum or minimum penalty neither implicates
nor violates adefendant's Sixth Amendment right to ajury trial.”) (citation omitted); United Statesv. Tuma, 738 F.3d 681, 693 (C.A .5,
2013) (“[Defendant's] sentence did not expose him to a mandatory minimum sentence and was well within the sentencing discretion
of thedistrict court; therefore, Alleyneisinapplicable.”); United Satesv. Johnson, 732 F.3d 577, 583-584 (C.A.6, 2013) (holding that
judicial fact-finding of crack cocaine quantity does not violate Alleyne rule becauseit does not alter amandatory minimum sentence);
United States v. Baum, 542 Fed.Appx. 724, 727 (C.A.10, 2013) (holding that the district court's fact-finding for guidelines purposes,
without altering the mandatory minimum, was permissible under Alleyne); United Satesv. RamirezNegrén, 751 F.3d 42,49 (C.A.1,
2014) (“We flatly reject the proposition that all drug quantity calculations made under the advisory Guidelines must be submitted
to ajury.... No Alleyne error occurs when a defendant's sentence is based entirely on Guidelines considerations without changing
the applicable mandatory minimum.”); United States v. Robinson, 556 Fed.Appx. 68, 70 (C.A.3, 2014) (holding that the district
court “retained the ability to make factual findings necessary to calculate [the defendant's] advisory Sentencing Guidelines range”
without submitting those questionsto ajury); United Satesv. Holder, 549 Fed.Appx. 214, 215 (C.A .4, 2014) (“[A]lthough judicially
determined facts are no longer relevant after Alleyne to deciding the applicable mandatory minimum, the factual findings needed to
calculate a defendant's advisory Guidelines range are still within the district court's province.”); United States v. Valdez, 739 F.3d
1052, 1054 (C.A.7, 2014) (holding that when “[t]hereis no indication ... that the district judge thought her sentencing discretion was
cabined by a higher statutory minimum” than that supported by the drug quantities charged or admitted by the defendant, the district
court's calculation of “a greater drug quantity solely for purposes of determining [the defendant's] Guideline range” did not violate
Alleyne rule); United States v. Battle, 774 F.3d 504, 516 (C.A.8, 2014) (stating that “[i]n applying the [sentencing] enhancement,
the court neither exceeded the statutory maximum nor increased a statutory mandatory minimum” and “[t]hus the court did not err
in conducting its own fact-finding for the purposes of applying the enhancement”); United Satesv. Lizarraga—Carrizales, 757 F.3d
995, 998 (C.A.9, 2014) (“ *Alleyne, by itsterms, appliesto factsthat “increase] ] the mandatory minimum.” [The defendant] suggests
that Alleyne applies more broadly.... We do not read Alleyne so expansively. A fact that precludes safety-valve relief does not trigger
or increase the mandatory minimum, but instead prohibits imposition of a sentence below a mandatory minimum already imposed
as a result of the guilty plea or jury verdict.” "), quoting United States v. Harakaly, 734 F.3d 88, 98 (C.A.1, 2013) (aterations in
original); United States v. Cassius, 777 F.3d 1093, 1099 (C.A.10, 2015) (upholding a district court's imposition of a mandatory
minimum sentence when “the court made clear elsewhere at sentencing ... that only one count required a mandatory minimum,”
stating that “[m]ost importantly, the Court explicitly discussed Alleyne at sentencing [and] noted that it only applied where mandatory
minimum sentences were increased due to judicial fact-finding ) (emphasis added); United States v. Charles, 757 F.3d 1222, 1225
(C.A.11, 2014) (holding that “adistrict court may continue to make guidelines cal culations based upon judicia fact findings and may
enhance a sentence—so long as its findings do not increase the statutory maximum or [mandatory] minimum authorized by facts
determined in aguilty pleaor jury verdict”). While | recognize that these are federal cases and none, of course, deals specifically with
an application of Alleyneto Michigan's sentencing system, each circuit has simply examined whether there was amandatory minimum
in the traditional sense, and when it was determined that there was no such mandatory minimum, that was the end of the analysis.
Seeeg., United Statesv. Lara—Ruiz, 721 F.3d 554 (C.A.8, 2013) (remanding for resentencing when judicialy found facts were used
to increase a mandatory minimum sentence from 5 to 7 years under 18 USC 924(c)); United States v. Hackett, 762 F.3d 493 (C.A.6,
2014); United Satesv. Lira, 725 F.3d 1043 (C.A.9, 2013).
“At stake in this case are constitutional protections of surpassing importance: the proscription of any deprivation of liberty without
‘due process of law,” [U.S. Const.] Amdt. 14, and the guarantee that ‘[i]n all criminal prosecutions, the accused shall enjoy the right
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to a speedy and public trial, by an impartia jury, [U.S. Const.] Amdt. 6." ” Apprendi, 530 U.S. at 476477, 120 S.Ct. 2348(second
adlteration in origina). “The Sixth Amendment provides that those ‘accused’ of a‘crime’ have the right to atrial ‘by an impartial
jury.” Thisright, in conjunction with the Due Process Clause, requires that each element of a crime be proved to the jury beyond a
reasonable doubt.” Alleyne, 570 U.S. at ——, 133 S.Ct. at 2156.
Greenholtz, 442 U.S. 1, 99 S.Ct. 2100.
Morrissey, 408 U.S. 471, 92 S.Ct. 2593.
Each decision resultsin a convicted person being required to serve a greater or lesser part of his or her overall punishment in prison.
Before Alleyne, the judge could unilaterally increase the bottom end of this sentence range authorized by the jury's verdict. Thus, the
judge could increase the range from 3 to 10 years to 5 to 10 years. Alleyne clearly stands for the proposition that both ends of this
range are congtitutionally significant and that judges can no longer alter either end of the range produced by the jury's verdict. What
the majority fails to recognize is that the constitutional problem identified in Alleyne does not exist in systems in which the jury's
verdict establishes a single number and not a sentence range.
Unlike the common law, Michigan law established a parole system that allows prisoners to be rel eased before serving the entirety of
the punishment imposed on them as aresult of the jury's verdict, but this does not ater the constitutional analysis because criminal
defendants have no constitutional right to parole. Greenholtz, 442 U.S. at 11, 99 S.Ct. 2100. Because defendants have no such right,
thereisonly asingle date at sentencing that is constitutionally significant and that is the date resulting from the statutory maximum.
As aresult, our system mirrors that of the common law for purposes of a constitutional analysis.
Because | conclude that Michigan's sentencing system does not violate the Sixth Amendment, | need not address the appropriate
remedy for what | view as a nonexistent violation. Nonetheless, | submit that the majority has not been persuasive in its
adoption without modification or significant analysis the so-called Booker remedy that renders the sentencing guidelines “advisory
only” (meaning that the guidelines no longer have any binding effect) and imposing a “reasonableness’ standard of review for
sentences that depart from the now-advisory guidelines (meaning that the guidelines no longer have even any presumptive effect).
The United States Supreme Court in Booker engaged in a lengthy severability analysis that sought to discern and maintain to the
extent possible the legislative intentions of the Congress. See Booker, 543 U.S. at 246, 125 S.Ct. 738 (“We seek to determine what
‘Congress would have intended’ in light of the Court's congtitutional holding.”). This Court, on the other hand, by its severability
analysisisobligated to discern the legidative intentions of our Legislature. By simply importing the Booker remedy to Michigan with
no particularized analysis of our own Legislature's intentions and no assessment of available alternative approaches to severability,
the majority misapprehends its judicial obligations after it has struck down a law of this state. Booker, for example, set forth the
“reasonableness’ standard of review for departures from the federa guidelines because the “pre—2003 text [of 18 USC 3742(e)
] directed appellate courts to review sentences that reflected an applicable Guidelines range for correctness, but to review other
sentences—those that fell ‘ outside the applicable Guideline range' —with a view toward determining whether such a sentence ‘is
unreasonable....” ” Id. at 261, 125 S.Ct. 738, quoting 18 USC 3742(e)(3). “In other words, the text [of 18 USC 3742(e)(3) ] told
appellate courts to determine whether the sentence is * unreasonable’ with regard to [18 USC] 3553(a).” 1d. Only for this reason did
the United States Supreme Court “read the statute as implying this appellate review standard—a standard consistent with appellate
sentencing practice during the last two decades.” 1d. at 261-262, 125 S.Ct. 738. However, in Michigan, before the enactment of the
legidative sentencing guidelines, appellate courts reviewed sentences under the judicial guidelines for “proportionality.” People v.
Milbourn, 435 Mich. 630, 636, 461 N.W.2d 1 (1990) (“[A] given sentence can be said to constitute an abuse of discretion if that
sentence violates the principle of proportionality, which requires sentences imposed by the trial court to be proportionate to the
seriousness of the circumstances surrounding the offense and the offender.”). Accordingly, the standard of review summarily imposed
in Michigan by the majority is disconnected from any consideration of this state's prior standard of review, however irrelevantly
consistent it may be with the United States Supreme Court's post-severability analysis standard.
Nor does the magjority even acknowledge, much less discuss, Justice Stevens's lengthy dissent in Booker (joined by Justices
Scalia and Souter), in which he argued that the remedy adopted by the majority in that case (also adopted by the mgjority in this
case) undermined the motivating purpose underlying the guidelines to an unnecessary extent. In enacting the federal guidelines,
“Congress reveal ed both an unmistakabl e preference for the certainty of abinding regime and a deep suspicion of judges ability to
reducedisparitiesin federal sentencing.” Booker, 543 U.S. at 292, 125 S.Ct. 738 (Stevens, J., dissenting in part). When Booker made
the entire sentencing system “advisory,” asthe majority doesin theinstant case, it created a sentencing regime that was “ stark[ly]”
different from the one Congress had intended. Id. at 300, 125 S.Ct. 738. Furthermore, Justice Stevens believed that the majority's
decision to modify the guidelines by striking down the portions making them mandatory was an “extraordinary” “exercise of
legislative, rather thanjudicial, power,” id. at 272, 274, 125 S.Ct. 738, because the guidelineswere not facially uncongtitutional; that
is, the guidelines could be constitutionally applied in situations in which the judge did not find facts that increased the defendant's
punishment, id. at 275-276, 125 S.Ct. 738. It was only when the judge himself found such facts that the guidelineswere applied in
an uncongtitutional manner. Justice Stevens advocated a remedy that did not contemplate a wholesale revision of the guidelines,
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but rather one that merely prevented judges from finding facts that increased the range of punishment faced by the defendant. He
believed this remedy to be the most appropriate because it retained the mandatory character of the guidelines, which in his view
constituted the “ heart” of the guidelines system, id. at 299, 125 S.Ct. 738, and it also |eft the guidelinesintact in all other situations
in which a judge does not find facts that increase the defendant's punishment or the jury decides those facts. The majority here
apparently did not even consider such a remedy despite the fact that, as with the federa guidelines, there is ample evidence that
the mandatory character of Michigan's guidelines was also viewed by our Legislature as an essential characteristic, particularly
in light of the fact that the guidelines were enacted specifically to replace Michigan's nonbinding judicial guidelines. That is, our
guidelines could similarly be applied in a constitutional manner as long as the judge does not find facts that increase a defendant's
punishment, or the jury does.

| am aso unpersuaded by the majority's assertion that if an Alleyne objection is unpreserved and pending on direct appeal, a
remand is required “to determine whether [the sentencing] court would have imposed a materially different sentence but for the
constitutional error.” (Emphasis added.) While the majority is correct that the appropriate standard of review for an unpreserved
claim of consgtitutional error is whether a “plain error affected substantial rights,” People v. Carines, 460 Mich. 750, 763, 597
N.W.2d 130 (1999), a defendant's “ substantial rights” would seem to have been affected by even afew months or weeks or days
of unconstitutional incarceration. Why should not any defendant whose sentence is pending and who has been adversely affected
by the now-defunct sentencing guidelines receive an opportunity for resentencing? Which now-unconstitutional lengthier terms
of incarceration are viewed as sufficiently “material” to warrant relief?
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