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STATEMENT IN SUPPORT OF ORAL ARGUMENT

Plaintiffs-Appellees request oral argument because Michigan’s Sex Offender
Registration Act affects tens of thousands of state residents, making a ruling on its
constitutionality of significant interest to registrants, law enforcement, and the
public. Oral argument will also be useful to the Court given the extensive record

compiled by the parties below.
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JURISDICTIONAL STATEMENT
Under 28 U.S.C. §1292(a)(1), this Court has jurisdiction to review the

district court’s interlocutory order granting an injunction to Plaintiffs.

STATEMENT OF ISSUES

1. Did the district court correctly hold that Michigan’s Sex Offender
Registration Act (SORA)' is unconstitutionally vague with respect to:

a. SORA’s geographic exclusion zones, which bar registrants from
living, working or “loitering” within extensive unmarked areas, where
the boundaries of those areas are unknown?

b. SORA’s criminalization of “loitering,” where neither registrants nor
law enforcement know what conduct constitutes “loitering”?

c. SORA’s reporting requirements that turn on the meaning of
“regularly” or “routinely,” where neither registrants nor law
enforcement know how frequent activity must be to trigger reporting?

2. Did the district court correctly hold that registrants cannot be held strictly
liable for non-intentional violations of SORA given that these violations do
not involve inherently criminal acts, SORA imposes significant penalties,
and SORA’s provisions are so numerous, vague, and complex that even
well-intentioned registrants cannot understand their obligations?

Plaintiffs-Appellees say “yes.”

Defendants-Appellants say “no.”

" The most recent iteration of SORA is attached as Exhibit A.
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STATEMENT OF THE CASE
I. Overview of SORA

In 1994, when Michigan first created its sex offender registry, the registry
was a private law-enforcement-only database. There were no regular reporting
requirements. Most registrants were listed in the database for twenty-five years.
Joint Statement of Facts (JSOF) {{4-7, Doc. 90, Pg.ID# 3730.

Between 1994 and 2010, the legislature repeatedly amended SORA,
transforming it into a system of supervision that affects almost every aspect of
registrants’ lives. Registrants were required to report an ever-expanding list of
information and to appear in person quarterly. Photographs and personal
information were posted to the internet. Geographic exclusion zones were added
that severely restricted where registrants could live, work, or “loiter.” In 2011,
SORA was extensively amended to conform to the federal Sex Offender
Registration and Notification Act (SORNA), 42 U.S.C. §16901. Those
amendments retroactively classified registrants into three tiers, with tier
classification determining the frequency of reporting and the length of time a
person must register. Additional in-person and “immediate” reporting requirements
were also imposed. JSOF {]9-26, Doc. 90, Pg.ID# 3731-35.

Plaintiffs were all classified as Tier III registrants and retroactively subjected

to registration for life. Before 2011, almost three-quarters of those on the registry
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were twenty-five-year registrants. After 2011, almost three-quarters were lifetime
registrants. Id. {21, 285-93, Pg.ID# 3734, 3784-86.

Michigan has an offense-based, rather than a risk-based, registry. Everyone
convicted of a “listed offense” must register. M.C.L. §§28.722-23. Plaintiffs
cannot get off the registry, or have their tier level reduced, even if they prove they
present no danger to anyone. JSOF {{27-29, Doc. 90, Pg.ID# 3735-36.

Michigan’s registry, which is the fourth largest in the country, has had
between 40,000 and 49,000 registrants in recent years. Approximately 2,000
registrants are added yearly. Id. {213-15, Pg.ID# 3769.

II. The Plaintiffs
A. John Doe #1

In 1990, when Doe #1 was twenty, he attempted to rob a McDonald’s, his
former employer. His charges included kidnapping because he struck and
threatened the manager’s fourteen-year-old son who was in the restaurant. Doe #1
never engaged in any sexual conduct during the attempted robbery. He has not
been convicted of any crime since, nor has he ever been accused of sexual
misconduct. Id. {35-50, Pg.ID# 3737-39.

Twenty-five years ago when Doe #1 was convicted, Michigan did not have a
sex offender registry. Today, however, his kidnapping conviction requires regist-

ration. M.C.L. §28.722(w)(i1). In 2011, Doe #1 was retroactively classified as a



Case: 15-1536 Document: 24-1  Filed: 09/23/2015 Page: 14 (14 of 128)

Tier III registrant, subject to supervision for life. JSOF {51-55, Doc. 90, Pg.ID#
3739-40.

Because of the exclusion zones, Doe #1 could not live with his family when
he was released from prison. He was repeatedly denied jobs, including garbage
collection, because he is a registrant. He tried to set up a home renovation business
but was forced to close it because many contracting jobs are in exclusion zones. Id.
912, 938-40, Pg.ID# 3944, 3949-50.

Doe #1 now works as a vocational services coach for disabled adults. He has
two adult children and a toddler, and co-parents his fiancé’s daughter. Id. {{48-49,
941, Pg.ID# 3739, 3950.

B. John Doe #2

In 1996, when Doe #2 was eighteen, he had a sexual and romantic
relationship with a fourteen-year-old girl. He pled guilty under the Holmes
Youthful Trainee Act (HYTA), M.C.L. §762.11, a record-sealing statute for
youthful offenders, to criminal sexual conduct III, which prohibits sex with a
person under the age of sixteen. Doe #2’s plea was based on the prosecutor’s
promise that his case would be dismissed and his records sealed. JSOF {J60-71,
Doc. 90, Pg.ID# 3741-43.

Doe #2 served in the active-duty military twice, suffered a traumatic brain

injury in a grenade explosion, and receives disability benefits. He earned two
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honorable discharges. He has a teenage daughter. Id. {[79-81, 93, Pg.ID# 3744-45,
3747.

For nearly fifteen years Doe #2 lived without the burdens of sex offender
registration. Around 2010, Doe #2 learned that he had retroactively become subject
to SORA. In 2011, he was classified as a Tier III registrant, subject to supervision
for life. Doe #2 was four years and one month older than his underage partner. Had
the age difference been less than four years, he would not be subject to registration
under SORA’s “Romeo and Juliet” exceptions. Id. {76, 82-86, Pg.ID# 3744-46;
M.C.L. §§28.722(w)(1v); 28.728(c)(14).

Doe #2°s HYTA adjudication is not a conviction and does not appear on a
background check. He has no other criminal history. But for the fact that he is
listed on the registry, employers, landlords, and the public would be unaware of his
sealed, youthful offense. JSOF {87-89, Doc. 90, Pg.ID# 3746. Even though Doe
#2 has no criminal history, landlords, employers, and educational programs reject
him because of the registry. As a disabled military veteran, Doe #2 would qualify
for subsidized housing but is barred because he is a lifetime registrant. Id. {{914-
17,942-43, 981-82, Pg.ID# 3944-45, 3950, 3960-61.

C. John Doe #3

In 1998, when John Doe #3 was nineteen years old, he had a romantic and

sexual relationship with a fourteen-year-old girl, whom he believed was older. He
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pled guilty under HYTA, pursuant to which his record was to be sealed. During his
last year of probation, Doe #3 was one day late in completing his quarterly regist-
ration because he was on vacation and the police station was closed when he
returned. As a result, his HYTA status was revoked and a conviction entered. Id.
998-99, 111-115, Pg.ID# 3748-51.

At the time of Doe #3’s conviction, Michigan did not have a public, internet-
based registry. In 2011, he was retroactively classified as a Tier III offender, and
his registration period was extended from twenty-five years to life. Had the age
difference between Doe #3 and his underage partner been less than four years, he
would not be subject to registration under SORA’s “Romeo and Juliet” exceptions.
Id. q112-13, 120-21, Pg.ID# 3750, 3752; M.C.L. §§28.722(w)(iv); 28.728(c)(14).

Doe #3 works at his family’s auto repair business. He and his wife, a
schoolteacher, have three young sons. JSOF {{[117-19, Doc. 90, Pg.ID# 3751-52.

D. John Doe #4

In 2005, when Doe #4 was twenty-three, he had a sexual and romantic
relationship with I.G., whom he met at an eighteen-and-over nightclub. He and I.G.
married in June 2015. Id. {[123-25, Pg.ID# 3752; Doe #4 Second Declaration,
Doc. 116, Pg.ID# 6012.

When they first met, Doe #4 did not know that [.G. was 15. He assumed she

was of-age because they met at an eighteen-and-over nightclub. After I.G. became
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pregnant, Doe #4 was prosecuted. He first learned that I.G. was underage when he
was questioned by police. He pled guilty to criminal sexual conduct III. JSOF
q126-31, Doc. 90, Pg.ID# 3753.

Doe #4 has been fired repeatedly when employers learned he was on the
registry, once due to an anonymous call and once when his sex offender registry
photograph appeared in a newspaper that republishes such information. After
losing his job, he lost his home to foreclosure and became homeless. When he was
offered a different job, he could not accept because the new job was in an
exclusion zone. Id. {919, 945-50, Pg.ID# 3945, 3951-52.

Doe #4 and his wife, I.G., are raising two children together, the daughter
whose conception resulted in the criminal case, and a new baby. Even though I.G.
works as a leasing agent, she could not find a home where the family could live
together because many properties are in exclusion zones and others would not
accept registrants. Doe #4 has been homeless, while 1.G. and the children lived
with her parents. Their house is near a school, and Doe #4 could not risk living
there because he could not tell if it was inside the exclusion zone. Doe #4 also
could not live with his mother or sister, both of whom were threatened with
eviction when he stayed with them. Id. {134, 562-70, 921-26, Pg.ID# 3754, 3862-

66, 3945-47.
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Doe #4 received an anonymous death threat by mail — a print-out of his sex
offender registry page with his eyes blacked out on the photo, and the handwritten
message “You will die.” Id. 997, Pg.ID# 3964-65.

Doe #4 was 1nitially required to register for twenty-five years. In 2011, he
was retroactively classified as a Tier III registrant, subject to supervision for life.
1d. [91132-33, Pg.ID# 3753-54.

E. John Doe #5

In 1979, when Doe #5 was twenty-one years old, he had sex with a
seventeen-year-old woman. He said the sex was consensual, but she said it was
not. He took the case to trial and lost. At that time Michigan did not have a sex
offender registry. Id. {{145-54, Pg.ID# 3756-57.

For over thirty years, Doe #5 was not required to register or comply with
SORA. He could live where he wanted and was not required to report to the police.
He was never charged with or convicted of a new sex offense. In 2011, after being
convicted of illegally removing sheet metal from an abandoned building, Doe #5
was retroactively required to register for life as a Tier III offender pursuant to
SORA’s “recapture” provisions. M.C.L. §28.723(1)(e). He initially did not
register, believing he should not be required to register for something that occurred
in 1979. As a result, he was jailed for ninety days. JSOF {{[157-70, Doc. 90,

Pg ID# 3758-60.
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After Doe #5 was added to the registry, he became subject to the exclusion
zones and was forced to move out of his apartment, which was within 1,000 feet of
a school. Id. (172, Pg.ID# 3761.

Doe #5 has a girlfriend, children, and grandchildren. Id. 174, Pg.ID# 3761.

F.  Mary Doe

In 2003, while living in Ohio, Mary Doe had a sexual affair with a fifteen-
year-old boy and was convicted of unlawful sexual conduct with a minor. At that
time, Ohio’s registration statute was risk-based rather than offense-based. As a
result of a psychological evaluation, Ms. Doe was assigned the lowest risk level,
which made her subject to annual address verification for ten years. Although Ohio
has since moved to an offense-based registration scheme, the Ohio Supreme Court
held that people like Ms. Doe, who received individualized risk-based assessments,
cannot be retroactively reclassified under an offense-based scheme. In Ohio, Ms.
Doe could not be required to register for more than ten years, nor be subjected to
restrictions beyond those imposed in her initial registration order. Id. {{177-90,
Pg.ID# 3761-64.

In 2004, Ms. Doe moved to Michigan because her elderly parents, step-
children, and grandchildren all live there. She was subject to twenty-five-year

registration. In 2011, she was retroactively re-classified as a Tier III offender,
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subject to lifetime registration. She lives with her daughter and husband. Id. |{[193-
99, Pg.ID# 3765-66.

G. Risk Assessments Show That the Plaintiffs Are Unlikely to
Reoffend.

Plaintiffs submitted unrefuted expert reports showing that, contrary to
popular misperception, most people convicted of sex offenses do not recidivate.
Fay-Dumaine and Levenson Expert Reports, Docs. 90-24, 90-25, Pg.ID# 4641-96;
JSOF [q301-371, Doc. 90, Pg.ID# 3787-3808. Sex offenders determined to be low
risk through validated actuarial instruments are actually less likely to commit a new
sex offense than a baseline comparison group of non-sex offenders are to commit
an “out-of-the-blue” sex offense. Even for high-risk sex offenders, the likelihood
of re-offending drops below the baseline risk of non-sex offenders over time. The
risk for sexual offending is around three percent in the general male population.
JSOF q{[305-11; 319; 347-57, Doc. 90, Pg.ID# 3789-90, 3792-93; 3800-04.

Dr. Fay-Dumaine conducted an actuarial risk assessment of Does #2-4,
finding they currently have a five percent risk of recidivating, which, when they
reach the age of thirty-five, will decrease to between three and four percent, and
decrease further over time. Doe #1 could not be scored because he did not commit
a sex offense. Doe #5 was not scored, as he intervened late in the litigation, and
Mary Doe was not scored because the risk assessment tool used has not been

validated for women. Ms. Doe was found to be low risk based on a clinical

10
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assessment in Ohio. JSOF ({188, 332-39, Doc. 90, Pg.ID# 3763-64, 3796-98; Fay-
Dumaine Report, Doc. 90-25, Pg. ID# 4682-88.

III. Evidence on Geographic Exclusion Zones

Plaintiffs are prohibited from residing, working, or “loitering” within a
“student safety zone,” defined as “the area that lies 1000 feet or less from school
property.” M.C.L. §§28.733(f), 28.734, 28.735. “School property” means:

a building, facility, structure, or real property owned, leased, or

otherwise controlled by a school, other than a building, facility,

structure, or real property that is no longer in use on a permanent or

continuous basis, to which either of the following applies:

(1)  Itis used to impart educational instruction.

(11)  Itis for use by students not more than 19 years of age for sports

or other recreational activities.

M.C.L. §28.733(e). “School” means “a public, private, denominational, or
parochial school offering developmental kindergarten, kindergarten, or any grade
from 1 through 12. School does not include a home school.” M.C.L. §28.733(d).

A first-time violation is a misdemeanor punishable by a year’s
imprisonment, and subsequent violations are felonies punishable by two years’

imprisonment. M.C.L. §§28.734(2); 28.735(2).

A.  Exclusion Zones Severely Limit Registrants But Do Not Decrease
Recidivism.

Exclusion zones cover vast areas, severely restricting access to employment

and housing, increasing transience and homelessness, and limiting registrants’

11
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ability to engage in normal human activity. JSOF {{380-88, 911, Doc. 90, Pg.ID#
3810-14, 3943. For example, expert Peter Wagner produced a map showing that in

Grand Rapids, Michigan, 46% of property parcels are off limits:

12
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"School safety zones" in the city of Grand Rapids

0 2,000 4,000 6,000 8,000 Feet
I T |

Legend
City of Grand Rapids Parcels

Parcels that may not be within 1,000 feet of a school parcel
- Parcels within 1,000 feet of a school parcel

Figure 10.

JSOF {83, Doc. 90, Pg.ID# 3811, Wagner 2nd Report, Doc. 91-2, Pg.ID# 4756.

13
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A 2013 Department of Justice study found that geographic restrictions in
Michigan did not decrease but rather may have increased recidivism. Exclusion
zones force many registrants to relocate, prevent them from living with family, and
make it difficult to find work. Experts Jill Levenson and J.J. Prescott similarly
report that residency restrictions lead to housing instability and are likely to
increase recidivism. JSOF ({497-507, Doc. 90, Pg.ID# 3846-49; Levenson Report,
Doc. 90-24; Pg.ID# 4643-54; Prescott Report, Doc. 90-23; Pg.ID# 4613-24.

B. Exclusion Zone Boundaries Depend on Measurement Methods.

Wagner’s expert report shows how different measurement methods
dramatically affect the size and shape of exclusion zones. A 1,000-foot zone
measured from a school property line is much larger than a zone measured from a

single point at the school. The differential was 3.5 times larger in this example:

14
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0 500 1,000 1,500 2,000 Feet
1 1 ]

1,000-foot zones drawn around each of three nested protected areas:
the school’s entrance (school symbol), the school building (orange)
and the school property (brown).

JSOF q{[389-97, Doc. 90, Pg.ID# 3815-19.

Exclusion zones are not necessarily shaped like simple circles. Measuring
1,000 feet from a single point produces a circle, but measuring 1,000 feet from/to a
parcel boundary produces an irregular shape. As the figures below show, using
parcel property lines creates oddly shaped exclusion zones, since the entire parcel
becomes off limits if any part is within 1,000 feet of school property. The size of

intersecting parcels affects 