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EMERGENCY MOTION FOR MODIFICATION OF RELEASE DECISION

Defendant Moneasha Ferguson appeals by right, pursuant to MCR 6.106(H), requesting review of the circuit court’s decision to incarcerate her without bail for well over a month, in the midst of the COVID-19 pandemic, for the sole reason that, due to public transportation delays, she arrived 20 minutes after the court took the bench.  Specifically, Ms. Ferguson seeks review of the circuit court’s March 18, 2020 denial of her emergency motion for pretrial release.  As set forth in more detail in the attached brief, the circuit court’s denial of Ms. Ferguson’s emergency motion for pre-trial release was an abuse of discretion in light of the following:
1. Ms. Ferguson arrested on March 13, 2019, and charged in one complaint for fleeing and eluding, and in a separate complaint for possession with intent to deliver of a controlled substance under 25g, and possession of a firearm during a felony.
2. She was arraigned on all three charges shortly thereafter and bond was set at $50,000 cash/surety on the fleeing and eluding offense and $10,000 cash/surety on the other two offenses.  
3. Ms. Ferguson remained detained for approximately 11 months because she could not afford bail in her case.

4. In January of 2020, Ms. Ferguson pled guilty with respect to the fleeing and eluding charge and was sentenced to time served plus 2 years of probation.

5. On February 14, 2020, Ms. Ferguson posted bond through a bondsman on the remaining two charges, with respect to which she intends to pursue her constitutional right to a jury trial.

6. On March 2, 2020, Ms. Ferguson was scheduled to appear in court at 8:30 a.m.  Court actually convened at 8:51 a.m.  Due to public transportation delays, Ms. Ferguson did not arrive at court until 9:11 a.m.  By that time, the court had already revoked Ms. Ferguson’s bond, issued a warrant for her arrest, and ordered a pre-trial conference for March 17, 2020.  Ms. Ferguson was arrested when she arrived at court and has been detained ever since.

7. Due to the COVID-19 pandemic, Ms. Ferguson’s March 17 pretrial conference was rescheduled by the court to April 28, 2020.  
8. On March 18, 2020, trial counsel for Ms. Ferguson filed an emergency motion for pretrial release on the grounds that her continued detention while awaiting trial presented an unreasonable risk to her own health and the health of other detainees and jail staff.  

9. On the same day, the circuit court refused to even entertain Ms. Ferguson’s emergency motion on the grounds that her situation did not, in the court’s view, constitute an “emergency.”  (The circuit court is only entertaining emergency motions at this time due to the COVID-19 pandemic.)  The court reached this conclusion despite the fact that the very reason for postponing Ms. Ferguson’s pre-trial conference by over 40 days, resulting in her prolonged detention, is the emergency nature of the COVID-19 pandemic. See Order, attached as Exhibit 1.  The court’s failure to even consider Ms. Ferguson’s motion on the merits because of the supposed lack of an emergency—during a global pandemic crisis—defies logic and the emergency declarations of the President, Governor and international health officials, and constitutes an abuse of discretion.
10. Earlier this month, when the coronavirus pandemic was already a well-known crisis, the same judge who denied Ms. Ferguson’s emergency motion remanded a civil litigant suffering from severe pneumonia to the Oakland County Jail for being late to court, despite counsel having explained to the court that the reason for the litigant’s tardiness was that he had been seeking treatment for his health condition.

11. The COVID-19 pandemic represents a public health crisis the likes of which has not been seen in living memory.  The virus is highly contagious, and there is no vaccine or effective treatment at this time.  It has been declared a national emergency by the President and a state emergency by the Governor. In response to the crisis, the Michigan Supreme Court has specifically urged trial courts to “take into careful consideration public health factors arising out of the present state of emergency . . . in making pretrial release decisions, including in determining any conditions of release.”  Administrative Order No. 2020-1, __ Mich __, (2020), p 2, attached as Exhibit 2.
12. The circuit court’s refusal to release Ms. Ferguson after her pre-trial conference was delayed due to the COVID-19 health crisis will result in her remining incarcerated for at least an additional 40 days, and poses an unacceptable health risk to Ms. Ferguson, other detainees, and the public at large.  Given that the only justification for Ms. Ferguson’s detention is that she was 20 minutes late to court due to her bus being delayed, the circuit court’s refusal to order her release constitutes a flagrant and callous abuse of discretion.  
13. In the alternative, although this Court need not reach the issue if it finds that the circuit court abused its discretion, the circuit court’s denial of Ms. Ferguson’s emergency motion for pre-trial release violated her substantive due process right to be free from pre-trial detention.    

14. Accordingly, Ms. Ferguson requests that this Court grant emergency relief by reversing the circuit court’s denial of her emergency motion and ordering her to be released immediately subject only to the $10,000 surety bond that she already posted.  Alternatively, if this Court deems it appropriate, Ms. Ferguson is willing and able to accede to an additional condition of release requiring her to provide assurances that an identified individual can transport her to her next court appearance.  In either case, this Court should reassign this matter on remand to a new judge in light of the prejudice he has demonstrated towards Ms. Ferguson.
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DEFENDANT’S BRIEF IN SUPPORT OF

EMERGENCY MOTION FOR MODIFICATION OF RELEASE DECISION

Defendant Moneasha Ferguson appeals by right, pursuant to MCR 6.106(H), requesting review of the circuit court’s decision to incarcerate her without bail for well over a month, in the midst of the COVID-19 pandemic, for the sole reason that, due to public transportation delays, she arrived 20 minutes after the court took the bench.  The circuit court’s decision to incarcerate Ms. Ferguson before trial under such circumstances is a flagrant abuse of discretion given the virtually unparalleled health crisis currently afflicting our state and nation.  Indeed, the Michigan Supreme Court has specifically urged courts to take appropriate measures to reduce pre-trial incarceration during the crisis—a mandate the circuit court callously disregarded here.  The circuit court’s lack of appreciation for the gravity of the COVID-19 pandemic and how judicial actions bear on this health crisis is underscored by the fact that the same circuit court judge recently remanded a civil litigant who was suffering from pneumonia to jail after that defendant was late due to having sought urgent medical treatment for his condition.
  
Although this Court need not reach the question, the circuit court’s decision also amounts to a pre-trial detention order in violation of Ms. Ferguson’s constitutional right to substantive due process.  The Due Process Clause prohibits depriving anyone of their liberty prior to a criminal conviction unless individualized findings have been made, with rigorous procedural protections, that the defendant will pose an unmanageable flight risk or an identifiable and articulable danger to the public prior to trial.  This means that a court, before imposing pre-trial detention, must make findings supported by clear and convincing evidence that the defendant would be an articulable and identified risk to others or an unmanageable flight risk if released, and that any such risks could not be sufficiently mitigated by other conditions of release.  Here, the court has not made any such findings, nor could any such findings be supported on this record.  Thus, the denial of Ms. Ferguson’s emergency motion for pretrial release also violates her right to due process.  
For these reasons, the circuit court’s denial of Ms. Ferguson’s emergency motion for pretrial release should be reversed and Ms. Ferguson should be ordered released immediately subject only to the surety bond that she already posted.  If this Court determines that additional non-financial release conditions are appropriate, such as that Ms. Ferguson provide assurances that an identified individual can provide her with transportation to her next court appearance, Ms. Ferguson would willingly accede to such a condition.  In addition, because of the bias that the circuit judge demonstrated towards Ms. Ferguson and the associated callous disregard for her health and the health of other detainees and jail staff, this Court should reassign this matter on remand to a new judge.
JURISDICTIONAL STATEMENT


This Court has jurisdiction pursuant to MCR 6.106(H).  That provision, in relevant part, provides that “[a] party seeking review of a release decision may file a motion in the court having appellate jurisdiction over the court that made the release decision.”  Here, the Oakland County Circuit Court revoked bail entirely on March 2, 2020, and has not held any subsequent bail hearing for Ms. Ferguson.  On March 18, the circuit court refused to hear, and thus effectively denied, Ms. Ferguson’s emergency motion for pretrial release.  See Order, Exhibit 1.
STATEMENT OF FACTS 

Ms. Ferguson was charged with possession with intent to deliver a controlled substance under 25g and with possession of a firearm during a felony on April 2, 2019.  See Register of Actions for Case No. 2019-270536-FH, attached as Exhibit 3. At the same time, she was also charged in a separate complaint with a charge of fleeing and eluding.  See Register of Actions for Case No. 2019-270544-FH, attached as Exhibit 4.  At her arraignment, bond on the possession and firearm charges was set at $10,000 cash/surety; bond for the fleeing and eluding charge was set at $50,000 cash/surety.  Because Ms. Ferguson could not afford the fleeing and eluding bond, she remained detained for approximately 11 months.  She ultimately pled guilty to the fleeing and eluding charge, and on January 21, 2020 she was sentenced to time served plus a period of 2 years of probation on that charge.  She has continued to pursue her right to a jury trial on the remaining two charges.  On or about February 14, 2020, she posted the $10,000 bond on those two charges through a bail bondsman.
Ms. Ferguson was scheduled to appear in court on her remaining charges on March 2, 2020 at 8:30 a.m.  Court did not convene until 8:51 a.m.  Exhibit 5, ¶ 4(a); Exhibit 6, p 3.  At that time, Ms. Ferguson was not present because her bus was running late, Exhibit 5, ¶ 4(c). (Ms. Ferguson was coming to court by bus because she has a suspended license and is not permitted to drive.)  Ms. Ferguson’s case was called at 8:51 a.m.  Exhibit 6, p 3.  Because Ms. Ferguson was not present, the court ordered her bond revoked and issued a warrant for her arrest.  Exhibit 6, p 6 (transcript); Exhibit 7 (order).
Ms. Ferguson arrived around 9:11 a.m., 20 minutes after court had convened.  Exhibit 6, p 5.  The court did not inquire into the reason for her tardiness or give her a chance to explain and instead had her arrested on the spot and remanded to jail.  
On the date of Ms. Ferguson’s arrest, the circuit court scheduled a pre-trial conference for March 17, 2020.  However, the pre-trial conference has now been postponed until April 28 as a result of the COVID-19 pandemic.
On March 18, 2020, immediately after Ms. Ferguson’s pre-trial conference was rescheduled, trial counsel filed an emergency motion for pretrial release explaining why Ms. Ferguson had been tardy and citing the Michigan Supreme Court’s order urging all trial courts to consider the current state of emergency when making release decisions.  Exhibit 5.  That emergency motion was denied the same day on the grounds that Ms. Ferguson did not establish the existence of any emergency that required urgent action on the court’s part.  Exhibit 1.  
STANDARD OF REVIEW



On appeal, this Court applies an abuse of discretion standard when determining whether to stay, vacate, modify, or reverse the circuit court’s ruling regarding bond or release.  MCR 6.106(H).  “A court ‘by definition abuses its discretion when it makes an error of law.’”  Kidder v Ptacin, 284 Mich App 166, 170; 771 NW2d 806 (2009), quoting Koon v United States, 518 US 81, 100; 116 S Ct 2035; 135 L Ed 2d 392 (1996).  Thus, under the abuse of discretion standard, questions of law are, in effect, reviewed de novo.  See People v Luckity, 460 Mich 484, 488; 596 NW2d 607 (1999).  



Here, Ms. Ferguson’s argument that the circuit court abused its discretion by refusing to consider her emergency motion, resulting in her continued incarceration for well over an additional month in the midst of the COVID-19 pandemic, because her bus was running late, is reviewed to determine whether the circuit court’s decision was “outside the range of principled outcomes.”  Edry v Adelman, 486 Mich 634, 639; 786 NW2d 567 (2010).  Her claim that the circuit court also violated her right to substantive due process under the United States Constitution by remanding her to jail without any appropriate findings is a question of law that is reviewed de novo.
ARGUMENT

I. The Circuit Court Abused Its Discretion by Denying Ms. Ferguson’s Emergency Motion for Pre-Trial Release.



Michigan, and our entire nation, are in the midst of a viral pandemic on a scale unknown in living memory.  On Tuesday, March 10 Governor Gretchen Whitmer declared a state of emergency in Michigan as a result of the COVID-19 crisis.  A subsequent gubernatorial Administrative Order restricted all gatherings of more than 50 people in any “single indoor shared space and all events of more than 50 people.”  Executive Order No 2020-11 (March 17, 2020).  President Donald J. Trump declared a national emergency on March 13, and he has subsequently urged Americans not to gather in groups of more than 10 people.  


Public health experts have warned that the COVID-19 pandemic presents a particularly severe risk to incarcerated persons and to the attorneys and court and jail staff who interact with them.  See Rich et al., We Must Release Prisoners to Lessen the Spread of Coronavirus, Washington Post (March 17, 2020) <https://www.washingtonpost.com/opinions/2020/03/17/we-must-release-prisoners-lessen-spread-coronavirus/‌>. The best available public health advice involves preventing the spread of COVID-19 by regularly washing hands, social distancing, and self-quarantining when necessary.
  Social distancing requires “remaining out of congregate settings, avoiding mass gatherings, and maintaining distance (approximately 6 feet or 2 meters) from others when possible.”  Centers for Disease Control and Prevention (CDC), Interim U.S. Guidance for Risk Assessment and Public Health Management of Persons with Potential Coronavirus Disease 2019 (COVID-19) Exposures (March 7, 2020) <https://www.‌cdc.‌gov/‌coronavirus/2019-ncov/php/risk-assessment.html>.  All of these precautions are virtually impossible in the carceral setting.  See, e.g., Bick, Infection Control in Jails and Prisons, 45 Clinical Infectious Diseases 1047, 1047 (October 2007) (noting that, in jail, “[t]he probability of transmission of potentially pathogenic organisms is increased by crowding, delays in medical evaluation and treatment, rationed access to soap, water, and clean laundry, [and] insufficient infection-control expertise”).


On March 15, the Michigan Supreme Court issued Administrative Order No. 2020-1, urging all state courts to “take any . . . reasonable measures to avoid exposing participants in court proceedings, court employees, and the general public to the COVID-19 crisis.”  The order further instructs courts specifically to “take into careful consideration public health factors arising out of the present state of emergency . . . in making pretrial release decisions, including in determining any conditions of release.”
  Like the Michigan Supreme Court, courts around the state and country are recognizing the importance, both for community health and for the health of incarcerated populations, of releasing pre-trial detainees during this crisis.
  As one court recently explained in ordering a pre-trial detainee released, “[t]he more people we crowd into [a] facility, the more we’re increasing the risk to the community.”  United States v Stephens, No. 15-cr-95, __ F Supp 3d __, 2020 WL 1295155, *2 (SDNY, March 19, 2020), quoting United States v Reihan, No. 20-cr-68 (EDNY, March 12, 2020).
Here, the circuit court’s refusal to consider and effective denial of Ms. Ferguson’s emergency motion, resulting in her continued indefinite detention in the midst of the COVID-19 pandemic, constitutes an abuse of discretion.  The only reason that Ms. Ferguson’s bond was revoked in the first instance was that she arrived 20 minutes after court convened.  For the reasons stated in Section II, infra, Ms. Ferguson’s tardiness would not provide a legal basis to detain her indefinitely before trial in any event.  But given the current pandemic and its potential impact in the carceral setting, the denial of her emergency motion is nothing short of unconscionable.  When the circuit court denied Ms. Ferguson’s emergency motion, it knew that the reason she was late for court was because of a public transportation delay.  It knew this both because trial counsel so advised the court, see Exhibit 5, ¶ 4(c), and because Ms. Ferguson had, in fact, shown up to court.  Accordingly, the court had no rational reason to conclude that Ms. Ferguson presented a flight risk or even that she would fail to appear for a future hearing.  And by permitting Ms. Ferguson to be released in February pursuant to a $10,000 cash/surety bail, the court had already determined that Ms. Ferguson did not present a danger to the public while on pre-trial release.  The circuit court’s refusal to even consider Ms. Ferguson’s emergency motion on the grounds that she did not state a basis for emergency consideration is breathtaking.  Ms. Ferguson’s motion, which was captioned “Emergency Motion for Pretrial Release,” clearly explained that immediate consideration of her emergency motion was appropriate because failure to do so would lead to her continued incarceration in a crowded jail, in the midst of a global pandemic, for at least 40 days.  Indeed, at the time that it denied Ms. Ferguson’s emergency motion, the circuit court had just postponed Ms. Ferguson’s pre-trial conference by over 40 days, from March 17 to April 28 precisely because the COVID-19 pandemic has been declared an emergency and renders large congregations of people dangerous to everyone present and to the community at large.  Against this backdrop, it is unfathomable that the court would refuse to even consider whether to require Ms. Ferguson to remain in the crowded, high-risk carceral environment for a minimum of 40 additional days instead of releasing her to return to her family and child.  By forcing Ms. Ferguson to remain in jail, the circuit court not only jeopardized her health, but also ignored the fact that every unnecessary body in the county jail poses an increased risk to the health of other inmates and jail staff.  See Stephens, supra, 2020 WL 1295155, *2.  

There are additional reasons why pre-trial release is particularly urgent in light of the COVID-19 pandemic.  While it is always the case that a pre-trial detainee is less able to assist their attorney in preparing for their case, that is doubly true in the midst of a pandemic.  The Oakland County jail is no longer permitting attorneys to conduct in-person jail visits, meaning that attorneys can only meet detained clients through video.  That, of course, makes preparation for trial significantly more difficult when a defendant is detained.  Furthermore, the ability of defense counsel to access witnesses, documents, and evidence without the defendant’s participation is also made more difficult by the conditions of societal lockdown necessitated by the response to the pandemic.
 In sum, by failing to take seriously the exigencies and health implications of the COVID-19 pandemic in denying Ms. Ferguson’s emergency motion for pre-trial release, the circuit court abused its discretion by veering “outside the range of principled outcomes.”  Barksdale v Bert’s Marketplace, 289 Mich App 652, 657; 797 NW2d 700 (2010).  This abuse of discretion in the midst of a global health crisis is all the more stark in light of the fact that, even under normal circumstances, “pretrial release of an accused is a matter of constitutional right and the State’s favored policy.”
  People v Edmond, 81 Mich App 743, 747; 266 NW2d 640 (1978).  
Unfortunately, this is not the first time that the trial judge in this case has remanded a litigant to jail despite the fact that doing so represents a clear risk to the health of litigants, jail staff, detainees, and the public at large.  Approximately a week before the circuit court denied Ms. Ferguson’s emergency motion, the Detroit Free Press reported that the same judge had ordered the incarceration of a 60-year old civil litigant for contempt for being late to a hearing, despite the fact that the litigant was late on account of receiving treatment for pneumonia.  See note 1, supra.  According to the report, the litigant had no history of missing hearings and, incredibly, was actually vomiting into a wastebasket under counsel’s table as the circuit court was reading the order sending him to jail.  Id.  Not only does this demonstrates a stunningly callous use of incarceration to punish tardy litigants, the judge ordered the incarceration of an extremely ill individual who, both because of his age and his health condition, was particularly vulnerable to COVID-19.  Worse yet, the individual was suffering from a highly contagious respiratory disease that, if spread, could instantly convert any other detainee or jail staff into someone particularly vulnerable to the risk of death or permanent damages stemming from COVID-19. 
That callous approach is also evident in this case.  The circuit court’s effective denial of Ms. Ferguson’s emergency motion should therefore be reversed.  Moreover, because of the extraordinary prejudice this judge has shown towards litigants like Ms. Ferguson who are tardy to a hearing, this case should be reassigned to another judge on remand.  See People v Hegwood, 465 Mich 432, 440 n17; 636 NW 2d 127 (2001) (noting that reassignment is appropriate when a judge has shown “prejudices or improper attitudes regarding [a] particular defendant”).
II. The Circuit Court’s Denial of Ms. Ferguson’s Emergency Motion for Pre-Trial Release Is an Unconstitutional Pre-Trial Detention Order.


If this Court finds that the circuit court abused its discretion by refusing to order, or even consider whether to order, Ms. Ferguson’s release in light of the COVID-19 pandemic, then there would be no need to reach the constitutional error arising from the court’s release decision.  However, if this Court does not find that the exigencies of the circumstances required Ms. Ferguson to be released, it must also address the constitutional issue.



It is a violation of fundamental due process principles to order a defendant to be detained pre-trial absent very specific factual findings.  The “‘general rule’ of substantive due process [is] that the government may not detain a person prior to a judgment of guilt in a criminal trial.”  United States v Salerno, 481 US 739, 749; 107 S Ct 2095; 95 L Ed 2d 697 (1987).  Because criminal defendants have a “fundamental interest in liberty pending trial,” a pre-trial detention that lacks sufficient justification “violate[s] [a defendant’s] right to due process of law.”  Atkins v Michigan, 644 F2d 543, 550 (CA 6, 1981).  
In order to justify pre-trial detention, the governmental interest must be “compelling.”  Salerno, 481 US at 748.  Accordingly, there must be “special circumstances to restrain individuals’ liberty.”  Id. at 749.  “Ordinarily, where a fundamental liberty interest protected by the substantive due process component of the Fourteenth Amendment is involved, the government cannot infringe on that right ‘unless the infringement is narrowly tailored to serve a compelling state interest.’”  Johnson v Cincinnati, 310 F3d 484, 502 (CA 6, 2002), quoting Washington v Glucksberg, 521 US 702, 721; 117 S Ct 2258; 138 L Ed 2d 772 (1997).  Therefore, in the context of federal pre-trial detention, the Supreme Court upheld the constitutionality of the Federal Bail Reform Act only because it limits pre-trial detention to people who present a “specific categor[ies] of extremely serious offenses,” and, in such cases, requires evidentiary proof, by clear and convincing evidence, “that an arrestee presents an identified and articulable threat to an individual or the community,” and that “no conditions of release can reasonably assure the safety of the community or any person.”  Salerno, 481 US at 750 (emphasis added).  
These rigorous standards have not been met here.  There has been no demonstration whatsoever, let alone a compelling one, of special circumstances justifying Ms. Ferguson’s continued pre-trial detention.  The circuit court made no findings whatsoever that Ms. Ferguson presented a flight risk or danger to the public in denying her emergency motion for pretrial release.  Thus, the circuit court violated Ms. Ferguson’s substantive due process rights as a matter of law, and thereby abused its discretion.  In fact, the only consideration cited by the court at all for remanding Ms. Ferguson to jail is that she was 20 minutes late on March 2.  Exhibit 6, p 5 (“Your attorney was here.  The prosecutor was here.  You were not here.  The people moved for a bench warrant.  I granted it.  So, you failed to appear appropriately.  Deputies, you may take her.”).  Thus, the court’s own words suggest that its reasons for incarcerating her were punitive—which is not a lawful basis for pre-trial detention.  See Salerno, 481 US at 746–747 (recognizing that pre-trial detention is “impermissible” if it constitutes punishment), citing Bell v Wolfish, 441 US 520, 535 & n 16; 99 S Ct 1861; 60 L Ed 2d 447 (1979).  
Moreover, the record before the circuit court would not have permitted a finding that Ms. Ferguson constitutes a flight risk or identified and articulable danger to the public in any event.  On February 14, she was released after posting bail, reflecting a determination by the court at that time her bail sufficed to address any flight risk or risk that she might harm others.  Nothing that occurred since justifies a contrary inference.  There were no new developments at all with respect to whether Ms. Ferguson risked harming the public.  And while a litigant’s absence at a court hearing could certainly be evidence of a flight risk in some circumstances, it certainly is not when, as here, that litigant appears in court 20 minutes late and when the reason for the tardiness is explained to be because of public transportation delays.  Under the circumstances, no evidence supported a finding that Ms. Ferguson presented an unmanageable flight risk or an identified and articulable risk to the public.  As such, denial of her emergency motion for pretrial release violated her right to substantive due process.


To be sure, the Michigan Court Rules permit a court to revoke a defendant’s bail and issue a warrant for their arrest when they violate a condition of release.  MCR 6.106(I).  However, MCR 6.106(I) does not authorize the subsequent ongoing and continuous detention of a pre-trial detainee without any further justification and regardless of the nature of the violation.  Nor could it.  The substantive due process principles discussed above demand that if a defendant is arrested after bond revocation, the court must make a reasoned decision as to whether continued pre-trial detention is justified for either or the two constitutionally permissible reasons for pre-trial justification:  an unmanageable flight risk or an identified and articulable danger to the public.  If MCR 6.106(I) were to instead be construed to permit indefinite pre-trial detention any time bond is revoked for any reason, it would constitute an unconstitutional authorization for courts to impose pre-trial punishment.  “For under the Due Process Clause, a detainee may not be punished prior to an adjudication of guilt in accordance with due process of law.”  Wolfish, 441 US at 525.   As the Supreme Court has further explained, “if a defendant is locked up, he is hindered in his ability to gather evidence, contact witnesses, or otherwise prepare his defense. Imposing those consequences on anyone who has not yet been convicted is serious.”  Barker v Wingo, 407 US 514, 532–533; 92 S Ct 2182; 33 L Ed 2d 101 (1972).  

Of course, at an arraignment on a revocation warrant, the arraigning court may consider the circumstances that led to the revocation.  In some cases, the facts underlying the revocation could indeed demonstrate that the defendant poses a significant risk of flight or an identified and articulable harm the public that could render detention constitutionally justifiable.  But under the facts here, indefinite pre-trial detention cannot possibly be justified.  Thus, the court abused its discretion and violated Ms. Ferguson’s right to substantive due process, and its effective denial of her emergency motion for pretrial release must be reversed.  
CONCLUSION

The circuit court’s decision to remand a defendant to jail for at least two months in the midst of the global COVID-19 pandemic solely because she was 20 minutes late to court as a result of her bus being delayed is truly shocking, as is its related refusal to even consider whether to release Ms. Ferguson under these exigent circumstances.  In doing so, the circuit court abused its discretion and violated Ms. Ferguson’s due process rights—and did so in a manner that reflects a troubling pattern of disregard for litigants, detainees, court staff, and the public at large.  This Court should reverse the circuit court and order Ms. Ferguson released immediately subject only to the surety bond that she already posted.  Alternatively, if this Court deems it appropriate, Ms. Ferguson is willing and able to accede to an additional condition of release requiring her to provide assurances that an identified individual can provide her with transportation to her next court appearance.  Finally, this Court should reassign this matter on remand to a new judge in light of the prejudice he demonstrated towards Ms. Ferguson.
Respectfully submitted,
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Philip Mayor (P81691)

Daniel S. Korobkin (P72842)

American Civil Liberties Union 
   Fund of Michigan

Attorneys for Defendant

Michael L. Steinberg (P43481)

Law Offices of Michael L. Steinberg

300 East Fourth Street, Suite 3

Royal Oak, MI 48067







Co-counsel for Defendant
Date: 
March 20, 2020

CERTIFCATE OF SERVICE
The undersigned certifies that on March 20, 2020, the Emergency Motion for Modification of Release Decision and supporting brief, all attachments thereto (including the circuit court’s Order dated March 18, 2020, transcript, circuit court register of actions and a copy of this certificate of service were served in person by Michael L. Steinberg, Esq. upon the Oakland Count Prosecutors office to the attention of:

Beth Hand (P47057)


Assistant Prosecuting Attorney 

Oakland County Prosecutor’s Office
1200 N. Telegraph Road
Pontiac, MI 48341-1032

wiegandb@oakgov.com

(248) 858-0656
In addition, I have served a copy of all referenced documents on Ms. Hand by email at wiegandb@oakgov.com.

I declare under penalty of perjury that the statement above is true to the best of my information, knowledge and belief.

Dated:  March 20, 2020




















    /s/Philip Mayor









Philip Mayor

Attorney for Defendant-Appellant
� See Laitner, He Was Sick With Pneumonia, But a Judge Sent Him to Jail for Being Late to Court, Detroit Free Press (March 10, 2020) <� HYPERLINK "https://www.freep.com/story/news/local/‌ michigan/oakland/‌2020/03/10/jailed-howard-baum-pneumonia-oakland-county-judge-bowman/5008206002/" �https://www.freep.com/story/news/local/‌ michigan/oakland/‌2020/03/10/jailed-howard-baum-pneumonia-oakland-county-judge-bowman/5008206002/�>.


� See Laitner, He Was Sick With Pneumonia, But a Judge Sent Him to Jail for Being Late to Court, Detroit Free Press (March 10, 2020) <� HYPERLINK "https://www.freep.com/story/news/‌local/‌michigan/oakland/2020/03/10/jailed-howard-baum-pneumonia-oakland-county-judge-bowman/5008206002/" �https://www.freep.com/story/news/‌local/‌michigan/oakland/2020/03/10/jailed-howard-baum-pneumonia-oakland-county-judge-bowman/5008206002/�>.


� See Michigan Department of Health and Human Services, Community Mitigation Strategies < � HYPERLINK "https://www.michigan.gov/coronavirus/0,9753,7-406-98178_98155-521467--,00.html" �https://www.michigan.gov/coronavirus/0,9753,7-406-98178_98155-521467--,00.html�>.





� See Administrative Order No. 2020-01 (March 15, 2020) < � HYPERLINK "https://courts.michigan.gov/‌Courts/MichiganSupremeCourt/rules/court-rules-admin-matters/Administrative%20Orders/2020-08_2020-03-15_FormattedOrder_AO2020-1.pdf" �https://courts.michigan.gov/‌Courts/MichiganSupremeCourt/rules/court-rules-admin-matters/Administrative%20Orders/2020-08_2020-03-15_FormattedOrder_AO2020-1.pdf�>, also attached as Exhibit 2 (emphasis added).





� See, e.g., Autullo, Travis County Judges Releasing Inmates to Limit Coronavirus Spread, The Statesman (March 16, 2020) <� HYPERLINK "https://www.statesman.com/news/20200316/travis-county-judges-releasing-inmates-to-limit-coronavirus-spread?fbclid=IwAR3VKawwn3bwSLSO9jXBxXNRua‌Wd1DRLsCBFc-ZkPN1INWW8xnzLPvZYNO4" �https://www.statesman.com/news/20200316/travis-county-judges-releasing-inmates-to-limit-coronavirus-spread?fbclid=IwAR3VKawwn3bwSLSO9jXBxXNRua‌Wd1DRLsCBFc-ZkPN1INWW8xnzLPvZYNO4�>; Anderson, Wayne County Officials Weigh Releasing Jail Inmates Vulnerable to Coronavirus, Detroit Free Press (March 18, 2020) < � HYPERLINK "https://‌www.freep.com/story/news/2020/03/18/​wayne-county-jail-inmate-release-coronavirus/2864302001/" �https://‌www.freep.com/story/news/2020/03/18/​wayne-county-jail-inmate-release-coronavirus/2864302001/�>.





� Edmond references former General Court Rule 790.  Although the court rules governing bail have been amended in various ways since Edmond, “[t]he court rule’s bond-setting factors have changed very little during the last 40 years.”  Shemka, Pretrial Bond, 98 Mich B J 22, 24 (January 2019).  Compare People v Spicer, 402 Mich 406, 410; 263 NW2d 256 (1978) (quoting the bond factors contained in former Court Rule 790.5), with MCR 6.106(F) (describing the factors a court must examine today). 
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