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EMERGENCY MOTION TO AMEND RELEASE CONDITIONS 
NOW COMES the Defendant, NAME, by and through his Counsel, JENNIFER J FRANCE and hereby moves this Honorable Court to AMEND RELEASE CONDITIONS  for the reasons stated below pursuant to MCR 2.119 and MCR 6.106:

1. The Defendant’s current bond is personal recognizance, but with an additional requirement that he cannot be released until he is given an electronic tether by the Chippewa County Sheriff’s Department.

2. The Sheriff’s Department will not fit Mr. NAME with a tether and release him unless Mr. NAME pays $XXX at the outset.  In addition, Mr. NAME would be required to make weekly/monthly payments of $$$ or else risk immediate re-arrest by the Sheriff.

3. Due to the COVID 19 outbreak, Mr. NAME has lost his job, and is unable to work and cannot afford to pay the fees associated with the tether.  He does not have savings or other assets that allow him to pay for the tether. Accordingly, he remains incarcerated solely because of his lack of income and poverty.
4. On March 15, the Michigan Supreme Court issued Administrative Order No. 2020-1, urging all state courts to “take any . . . reasonable measures to avoid exposing participants in court proceedings, court employees, and the general public to the COVID-19 crisis.”  The order further instructs courts specifically to “take into careful consideration public health factors arising out of the present state of emergency . . . in making pretrial release decisions, including in determining any conditions of release.”
  Applying these principles to a case involving a defendant who was both charged with possession of fentanyl with intent to distribute and possession of a firearm in the commission of the felony and who had been late to a previously scheduled trial date, the Michigan Court of Appeals recently held that ““considering the public health factors arising out of the current public health emergency, the [trial] court should have granted defendant a personal bond.”  People v Ferguson, No 353226 (March 23, 2020), attached as Exhibit 1.
5. MCR 6.106(C)–(D) permits the imposition of release conditions only when concrete and individualized facts demonstrate that a defendant would be a flight risk or a danger to the public if released on their own recognizance without such conditions.  Here, there is no evidence whatsoever that Mr. NAME would be a flight risk if released on his own recognizance.  He has never failed to appear for a court hearing, is a resident of Chippewa County, and has no financial resources with which to flee the jurisdiction in any event.  Nor is there evidence that he would harm the alleged victim if released on his own recognizance.  If released, Mr. NAME would reside with his mother, and would consent to house arrest conditions.  Indeed, given the current state of emergency and the stay-at-home order issued by Governor Whitmer, Mr. NAME would be required to stay in the home with his mother anyhow.  Mr. NAME has no history of violating no-contact orders or house arrest requirements.
6. Continuing to impose a tether requirement that is unaffordable to Mr. NAME would violate his constitutional rights.  It is well established that it is “contrary to the fundamental fairness required by the Fourteenth Amendment” to “deprive [an individual] of his conditional freedom simply because, through no fault of his own, he cannot pay.”  Bearden v Georgia, 461 US 660, 672–673; 103 S Ct 2064; 76 L Ed 2d 221 (1983); People v Jackson, 483 Mich 271, 280; 769 NW2d 630 (2009), quoting Bearden.  See also Tate v Short, 401 US 395, 396; 91 S Ct 668; 28 L Ed 2d 130 (1971) (holding that it is unconstitutional to jail a defendant who is “unable to pay . . . fines because of indigency”); People v Collins, 239 Mich App 125, 135–136; 607 NW2d 760 (1999), citing Tate.  “[T]here can be no equal justice where the kind of trial a man gets depends on the amount of money he has.”  Griffin v Illinois, 351 US 12, 19; 76 S Ct 585; 100 L Ed 891 (1956).  The Supreme Court has explained that “[d]ue process and equal protection principles converge in the Court’s analysis” in cases involving the jailing of poor defendants as the result of their inability to pay court-ordered sums.  Bearden, 461 US at 665.  Furthermore, “the passage of time has heightened rather than weakened [courts’] attempts to mitigate the disparate treatment of indigents in the criminal process.”  Williams v Illinois, 399 US 235, 241; 90 S Ct 2018; 26 L Ed 2d 586 (1970).
7. Continuing the unaffordable tether requirement, which functions as a pre-trial detention order given Mr. NAME’s economic circumstances, is also a violation of Mr. NAME’s substantive due process right to personal liberty given that he has not been convicted of a crime at this time and given that there is no concrete and individualized evidence that he poses a flight risk or danger to others.  United States v Salerno, 481 US 739, 749-750; 107 S Ct 2095; 95 L Ed 2d 697 (1987).
8. By this Court mandating a tether component to “protect the complaining witness” when there is a no contact order in place as well as a State Mandatory Stay at Home Order is depriving Mr. NAME of his constitutions freedom because he cannot pay.
9. By way of analogy, the Courts can no longer jail a person because they cannot afford to pay their court costs.  By amending a bond to something a person cannot pay is essentially jailing them because they are poor.
10. Mr. NAME has an open wound on his back from where he was bit by a human that he is being treated for with antibiotics in the jail.  This makes him a high risk for exposure to the COVID 19.  Human bites are some of the most dangerous bites for infection before the COVID 19 outbreak, and the fact that Mr. NAME requires anti-biotics to treat the wound renders him immuno-suppressed and thus particularly vulnerable to death or serious injury were he to contract COVID-19.  In light of the “dire” risk posed by the COVID-19 virus to vulnerable inmates, courts have held that defendants who are highly vulnerable should be released from pre-trial incarceration even in situations, unlike this one, in which the defendant actually violated a condition of release.  See, e.g., United States v. Knight, No. 18-20180-001 (March 24, 2020), attached as Exhibit 2.
11. Furthermore, Mr. NAME is not getting the proper medical attention in the jail as evidence by the fact he is still wearing the same bloody shirt he had on the date of the incident.
12. Even if Mr. NAME were able to get out and begin paying and then was unable to pay his tether, the tether department has stated he will be re-jailed because he is poor:

Jennifer France   8:23 AM

so, how is tether working these days if people are unabe to work

Mike Troyer         8:24 AM

They stay home if not working.  

Jennifer France   8:24 AM

not getting dinged for not being able to pay?

Mike Troyer         8:24 AM

if they don't pay....they go back to jail.

Jennifer France   8:24 AM

even admist all this?

Mike Troyer         8:25 AM

yes.   they're not free to activate.   We have to pay for them
13. The current state of affairs in Michigan and the fact Mr. NAME is poor requires this Court to grant a PR bond or, in the alternative, order that Mr. NAME be immediately fitted with a tether at no cost to him and released.

WHEREFORE the Defense respectfully requests this Honorable Court to AMEND BOND to personal recognizance for the reasons stated above or, in the alternative, order that Mr. NAME be immediately fitted with a tether at no cost to him and released
Respectfully Submitted,
Dated:
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Chief Public Defender

� See Administrative Order No. 2020-01 (March 15, 2020) < � HYPERLINK "https://courts.michigan.gov/‌Courts/MichiganSupremeCourt/rules/court-rules-admin-matters/Administrative%20Orders/2020-08_2020-03-15_FormattedOrder_AO2020-1.pdf" �https://courts.michigan.gov/‌Courts/MichiganSupremeCourt/rules/court-rules-admin-matters/Administrative%20Orders/2020-08_2020-03-15_FormattedOrder_AO2020-1.pdf�>, also attached as Exhibit 2 (emphasis added).








