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CONSENSUAL 
ENCOUNTERS….SURE

“Our cases m ake it  clear t h a t  a  
se izure  does not  occur sim ply 
because  a  police  officer 
approach es an  individual and asks 
a  few quest ions. A consensual 
encoun t er, will not  t rigger Fourt h  
Am endm en t  scru t iny un less it  
loses it s consensual na t ure .” 
Florida v. Bostik, 50 1 U.S. 4 29 , 4 34  
(19 9 1)  
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When is the 4th Amendment 
Implicated? 

Wh en  a  reasonable  person  doesn ’t  fee l free  “t o d isregard t h e  police  and go about  
h is business.”  California v. Hodari D., 4 9 9  U.S. 6 21  (19 9 1). 

Wh en  officers by m eans of ph ysica l force  or sh ow of au t h orit y h as in  som e 
way rest ra ined t h e  libert y of a  cit izen . Terry v. Ohio, 39 2  U.S. 1, n . 16  (19 6 8 )

▪ Relevan t  fact ors suggest ing t h a t  an  encoun t er is not  consensual include “t h e  
t h rea t en ing presence of severa l officers, t h e  d isplay of a  weapon  by an  officer, 
and “t h e  use  of language or t one of voice  indica t ing t h a t  com pliance wit h  
officer’s request  m igh t  be  com pelled .” U.S. v. Mendenhall, 446 U.S. 544, 554 (1980).
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Types of Seizures and Levels of 
Suspicion 

• Arrest  =  Probable  Cause

• Terry St op =  Reason able  
Art icu lable  Suspicion  

• Terry Frisk =  
Reason able  Art icu lable  
Suspicion  
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ARRESTS

• Officers don ’t  n eed a  warran t  t o a rrest , as lon g as officer 
h as probable  cause  t o believe  t h a t  t h e  suspect  
com m it t ed a  crim e. Atwater v. Lago Vista, 532  U.S. 318 , 
354  (20 0 1).  

• An  officer’s on  t h e  scen e assessm en t  of probable  cause  
provides lega l just ifica t ion  for a rrest in g a  person  
suspect ed of crim e, an d for a  brief period of det en t ion  t o 
t ake  t h e  adm in ist ra t ive  st eps in ciden t  t o a rrest .  Gerstein 
v. Pugh, 4 20  U.S. 10 3 (19 75). 
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WHAT IS PROBABLE CAUSE?

Wh ere  fact s and circum st ances a re  sufficien t  in  t h em selves t o warran t  a  m an  of reasonable  
caut ion  (or an  object ively reasonable  officer) in  t h e  belief t h a t . . . an  offense  h as been  or is 
be ing com m it t ed. Brinegar v. United States, 338  U.S. 16 0 , 175- 176  (19 4 9 )

To det erm ine  wh et h er an  officer h ad probable  cause  t o a rrest  you  m ust  exam ine even t s 
leading up t o t h e  a rrest , and t h en  decide  “wh et h er t h ese  h ist orica l fact s, viewed from  t h e  
st andpoin t  of an  object ive ly reasonable  police  officer am oun t  t o probable  cause .  Maryland v. 
Pringle, 54 0  U.S. 36 6 , 371 (20 0 3).

Probable  cause  dea ls wit h  probabilit ies and depends on  t h e  t ot a lit y of t h e  circum st ances. 
Maryland v. Pringle , 54 0  U.S. 36 6 , 371 (20 0 3)  

It  requires on ly a  probabilit y or subst an t ia l ch ance  of crim ina l act ivit y, not  an  act ua l 
sh owing of such  act ivit y.” Illinois v. Gates, 4 6 2  U.S. 213, 232  (19 8 3). 
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SEARCH INCIDENT TO ARREST

• If a  person  is lawfully a rrest ed, t h e  police  h ave t h e  righ t  
t o search  t h a t  person  as a  search  in ciden t  t o a rrest . 

United States v. Robinson, 4 14  U.S. 218  (19 73).   



9

An officer m ay in it ia t e  a  Terry
st op wh en  h e  or sh e  suspect s 
t h a t  an  individual is com m it t ing, 
h as com m it t ed, or is about  t o 
com m it  a  crim e, but  pc does not  
ye t  exist  t o a rrest  and t h e  
officer wan t s t o st op t h e  suspect  
t o invest iga t e .  

Terry Stops

Th e Fourt h  Am endm en t  a llows a  police  officer t o briefly det a in  a  person  for invest iga t ive  

purposes if t h e  officer h as a  reasonable  suspicion , support ed  by art icu lable  fact s, t h a t  t h e

person  is engaging, is about  t o engage, or h as engaged in  crim inal act ivit y. See Terry v. Ohio, 392 
U.S. 1,  (1968).
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▪ Reasonable  suspicion  is m ore  t h an  
just  a  h unch , bu t  it  is  sa t isfied  by a  
like lih ood of crim ina l act ivit y less 
t h an  probable  cause , and fa lls 
considerably sh ort  of sa t isfying t h e  
preponderance  of t h e  evidence  
st andard. U.S. v. Arvizu, 534 U.S. 266, 
272 (2002). 

▪ Court s m ust  de t erm ine  wh et h er t h e  
officer h as part icu larized an  
object ive  basis for suspicion  of 
crim ina l conduct .

What is RAS?

A Low St andard  of Proof
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WHAT DOES THAT 
MEAN?

Wh o knows wh at  t h a t  m eans? All we 
know is t h a t  Court s det erm ine RAS by a  
t ot a lit y of t h e  circum st ances and t h e  
suspicion  h as t o be  object ively 
reasonable . See US v. Navarette,134 S. Ct. 
a t  16 8 7 (Court  m ust  det erm ine wh et h er 
officer h as  part icu larized and object ive  
basis for suspicion  of crim inal
conduct .)
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Reasonable 
Suspicion

• High crim e area , Illinois v. Wardlow , 528
U.S. 119 (20 0 0 )

• Un provoked Fligh t , Id.

• Furt ive m ovem en t s

• Turn ing an d walkin g away

• St oppin g an d st arin g at police

At t em pt in g t o Meet  t h e  St an dard

Officer Favorit es
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Scope is limited to a search 
for weapons

The armed and dangerous 
standard has two separate 
and distinct prongs

▪ But  if an  object  is de t ect ed  durin g a  lawful 
pa t - down  search , wh ose in crim in a t in g 
ch aract er is im m edia t e ly apparen t  based on  
it s coun t er or m ass, it  m ay be  se ized

▪ Scope is lim it ed  t o a  search  for weapon s. But  
if an  object det ect ed  durin g a  lawful pa t -
down  search  wh ose  in crim in a t in g ch aract er is 
im m edia t e ly apparen t  based on  it s coun t er or 
m ass m ay be  se ized. Minnesota v. Dickerson, 
50 8  U.S. 36 6 , 375- 76  (19 9 3).

▪

Th e suspect  m ust  be  bot h  arm ed AND 
dan gerous

▪ Not ably, t h e  “arm ed an d dan gerous” 
st an dard required for a  frisk con t a in s 
t wo separa t e  pron gs: a  “requirem en t  
t h a t  t h e  suspect  be  dangerous as well as 
arm ed.” Adams v. Williams, 4 0 7 U.S. 14 3, 
159  n . 8  (19 72) (Marsh all, J., d issen t in g) 
(em ph asis added) 

Terry Frisk and Plain Feel 

A Terry Frisk is just ified  on ly wh ere  a  police  officer observes unusual conduct  wh ich  leads h im  
t o reasonably conclude in  ligh t  of h is experience  t h a t  … t h e  person  wit h  wh om  h e is dea ling 
wit h  m ay be  arm ed and presently dangerous. Terry v. Ohio 
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TERRY STOP or ARREST

Th e “det en t ion  m ust  be  t em porary and last  no longer t h an  is 
necessary” and “t h e  invest iga t ive  m et h ods em ployed sh ould  be  
t h e  least  in t rusive  m eans reasonably available  t o verify or d ispel 
t h e  officer’s suspicion  in  a  sh ort  period of t im e.” Florida v. Royer, 
4 6 0  U.S. 4 9 1, 50 0  (19 8 3).

A Terry st op cannot  be  excessively in t rusive  and m ust  be  
reasonably re la t ed  in  scope and dura t ion  t o t h e  purposes of t h e  
invest iga t ion . Berkemer v. McCarty, 4 6 8 U.S. 4 20 , 4 39  (19 8 4 ).



15


	Fourth Amendment�Motion Practice
	Warrantless Stops and Searches
	CONSENSUAL ENCOUNTERS….SURE
	When is the 4th Amendment Implicated? �
	Types of Seizures and Levels of Suspicion 
	ARRESTS
	WHAT IS PROBABLE CAUSE?
	SEARCH INCIDENT TO ARREST
	Terry Stops
	What is RAS?
	WHAT DOES THAT MEAN?
	Reasonable Suspicion
	Terry Frisk and Plain Feel 
	TERRY STOP or ARREST
	Slide Number 15

