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Individuals that do not fit the offender age or victim age requirements for offenses below are not required to register.
Individuals that do not commit an offense listed below are not required to register.

Indecent Exposure without fondling
not required to register

Not required to register

25 yrs or Life

All adjudicated juveniles 14 yrs of age or older at offense with past or future Tier 1 or 2 offenses do not register;
Those with future Tier 3 Consensual (C1) offenses do not register;
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Soliciting for Prostitution
Pandering
CSC 1 – Sexual Penetration
CSC 2 – Sexual Contact
CSC 2 – Sexual Contract
CSC 3 – Sexual Penetration
CSC 4 – Sexual Contract

750.350

750.448

750.455

750.520b

750.520c

750.520c

750.520d

750.520e

Victim < 18
Victim < 18

Any other offense that by it’s nature
constitutes a sexual offense against a
minor (New Catch-All Provision)
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Victim < 18

Victim < 18
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Tier 1
Adult only

Surveillance/Distribution Photos
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Any other non Tier 2 or 3
Offense
Tier 1 Offender with
Subsequent Tier 1 Offense
Tier 2 Offender with
Subsequent Tier 1 or 2 Offense

750.539j

750.520g(2)

Assault with Intent to Commit Sexual
Penetration
Assault with Intent to Commit
Sexual Contact

Enticing Child (not parent)

750.349b

750.520g(1)

Unlawful Imprisonment

750.349

Gross Indecency - Male/Female/Both

Indecent Exposure – Fondling

Sodomy

Soliciting by Internet

Kidnapping

750.338, 338a, 338b

750.335a(2)(b)

750.158

750.145d(1)(a) except 750.157c

750.145c(4)
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Description
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Any Victim

Victim < 13

Any Victim – except
C1 Above
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Any Victim – except
C1 Above

Any Victim – except
C1 Above

Any Victim – except
C1 Above
Victim < 13

Victim < 13

Any Victim – except
C1 Above

Any Victim

Victim < 18

Victim < 13

Any Victim - except
C1 Above

Any Victim

Victim< 18

Subsequent offense
Life - Qtrly

Subsequent offense
Life - Qtrly

N/A

No

25 yr – Qtrly

25 yr – Qtrly

25 yr – Qtrly

25 yr – Qtrly

Victim 13 -17

25 – Qtrly

If Victim < 13

Life - Qtryl

25 yr – Qtrly

Life – Qtrly

25 yr - Qtrly

25 yr – Annual

Life – Qtrly

No

25 yr – Annual if
prior 750.335a
25 yr – Qtrly
Juv - No
Lifetime – Qtrly

25 yr - Qtrly

Victim < 18 except
C1 or C2 Above
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(Old Law)

(only if 14 or older
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25 yr – Annual prior
to 12/30/02
25 yr – Qtrly
thereafter

MI PA 295
of 1994
Requirement

Tier 3
Adjudicated
Juvenile

No

Victim <13

Tier 3
Adult

Any Victim

Tier 2
Adult only
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By: Thomas Robertson, Executive Director
Prosecuting Attorneys Coordinating Council

Michigan State Police Handout
Sgt. Christopher Hawkins
Question 1:
D is convicted of felony embezzlement in August of 2011. A review of D’s criminal
history indicates he was convicted of producing child sexually abusive material [MCL
750.145c(2)] in August of 1981 and was incarcerated for exactly ten years for the
offense. D is not currently on the Sex Offender Registry.
Will D be required to register now and, if so, for how long?

Question 2:
D is currently a registered sex offender. D committed an offense that resulted in a
conviction of two counts of CSC 4th (victim over the age of 18) on November 1st, 1995. D
has no subsequent criminal history.
Effective July 1, 2011 what Tier will D be placed in and how long will he have to
register?

MACOMB COUNTY FELONY SENTENCING SEMINAR
SENTENCE LAW UPDATES, JUNE 2011
By: Anne Yantus

I.

PENDING IN THE MICHIGAN SUPREME COURT

Can the trial court amend the judgment of sentence (here, the order of probation) to include
sex offender registration nearly two years after sentencing? Can the trial court find a catch-all
offense (i.e., a crime that by its nature constitutes a sexual offense against an individual under the
age of 18), where the defendant, convicted of child abuse, admitted “flicking” the boy’s penis to
get his attention? People v Lee, 488 Mich 953; 790 NW2d 823 (2010).
Can the trial court find predatory conduct against a vulnerable victim under OV 10 where
defendant, who was convicted of armed robbery, was lying in wait at night and assaulted a lone
woman outside her locked vehicle in a deserted parking lot, but there was no evidence the
woman was vulnerable apart from the location and circumstances of the crime? People v
Huston, 288 Mich App 387 (2010), lv gtd 488 Mich 876; 788 NW2d 662 (2011). Put another
way, does victim “vulnerability” include consideration of the victim’s surrounding circumstances
at the time of the offense, or is it limited to the victim’s personal characteristics? Note: the
Court of Appeals chose the latter interpretation.
Can the crime of assaulting a prison guard, classified as a Public Safety crime under the
guidelines, be used to establish a pattern of crimes against the person for purposes of scoring
OV 13? People v Bonilla-Machado, 486 Mich 907 (2010).
Did the trial court properly score 10 points under OV 19 for interference with the administration
of justice based on the defendant’s conduct of throwing away the evidence and denying guilt?
People v Cooley, 489 Mich 870; 795 NW2d 815 (2011).
Does the defendant have the right to affirm the plea when the court indicates its intention not to
follow the sentence agreement or must the court reject the plea in its entirety? People v
Franklin, unpublished opinion per curiam of the Court of Appeals, issued November 16, 2010
(Docket No. 292469), lv gtd 489 Mich 856; 795 NW2d 8 (2011).

II.

NEW FROM THE MICHIGAN LEGISLATURE
Boot Camp:

Defendants sentenced to their first prison term (but not as an habitual offender) for certain
offenses may be eligible to participate in the Special Alternative Incarceration program, provided
the sentencing judge does not object. Placement is statutorily prohibited for certain offenses
(most life offenses, nearly all CSC offenses, manslaughter and various other offenses). The
defendant’s minimum sentence term must be 36 months or less (24 months or less for breaking
and entering an occupied dwelling and home invasion). MCL 791.234a. The boot camp statute
has a new sunset date of 9/30/12.
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Defendants sentenced to the boot camp as part of a probationary term are not excluded if
sentenced as an habitual offender for an otherwise eligible offense. MCL 771.3b. But when
boot camp is ordered as a condition of probation, the top end of the sentencing guidelines range
must be 12 months or more or the defendant must be sentenced for a probation violation. Id.
Parole Amendments:
Effective March 31, 2011, inmates with a final deportation order may be paroled after serving
one-half of the sentence, although this provision is not available to those serving sentences for
first- or second-degree murder, first-, second- or third-degree CSC and those sentenced as an
habitual offender. 2010 PA 223, amending MCL 791.234b.
Drunk Driving Amendments:
Effective October 31, 2010, the penalty for a first-offense misdemeanor drunk driving (but not
second- or third-offense drunk driving) is increased if the offender’s blood alcohol content is .17
or higher. 2008 PA 461, 462. The maximum possible sentence is 180 days (93 days for regular
first offense), and the maximum fine is not less than $200 nor more than $700 (not less than
$100 and not more than $500 with regular first offense). There is also mandatory license
suspension for one year (45 days with no driving, last 320 days with restrictive license requiring
breath alcohol ignition interlock device).
Effective October 31, 2010, for all drunk driving offenses except first offense drunk driving with
a blood alcohol level of less than .17, the court must order a one-year treatment program. 2008
PA 462.
Increased Crime Victim Rights Fee:
The crime victim rights fee was increased to $130 for felony case, $75 for misdemeanor cases,
and $25 for juvenile cases (this is per case, not per count) effective December 16, 2010. 280 PA
2010; 281 PA 2010, amending MCL 780.904 and 780.905. The assessment was increased in
part to fund a new statewide trauma system.

III.

NEW FROM THE UNITED STATES SUPREME COURT
Juvenile Offenders:

The Eighth and Fourteenth Amendments prohibit the imposition of a mandatory life sentence for
juvenile offenders convicted of a non-homicide offense. Graham v Florida, ___ US ___; 130 S
Ct 2011; 176 L Ed 2d 825 (2010).
Deportation Consequences:
Defense counsel must provide advice to defendant on immigration consequences before the plea
in order to ensure a voluntary plea. Padilla v Kentucky, 130 S Ct 1473; 176 L Ed 2d 284 (2010).
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Note: The Circuit Court in Kalamazoo includes this advisement on the written Advice of
Rights form for circuit court pleas: “A noncitizen defendant who offers a plea of guilty
or nolo contendere risks deportation, exclusion from admission to the United States, or
denial of naturalization under the laws of the United States. Upon request, the court will
allow the defendant a reasonable amount of time to consider the appropriateness of the
plea in light of this advisement.”

IV.

NEW MICHIGAN CASE LAW (NON-GUIDELINES)
Juveniles and Sex Offender Registration:

In People v Dipiazza, 286 Mich App 137; 778 NW2d 264 (2009), the Court of Appeals held that
sex offender registration on a public registry for an 18 year old offender who successfully
completed HYTA for a Romeo and Juliet relationship violated the Michigan constitutional ban
on cruel or unusual punishment.
But in a decision limiting Dipiazza to its facts, the Court recently held SORA is not punishment,
nor cruel or unusual punishment, as applied to a juvenile offender adjudicated of second-degree
CSC involving a non-consensual act against an unwilling victim, even if it could be said the
defendant had completed all rehabilitated programs and was non-dangerous. The indirect
consequences of public registration under SORA such as harassment, assault, job loss eviction
and dislocation are not punishment. In re T.D., ___ Mich App ___ (Docket No. 294716,
5/26/11).
Likewise, it is not cruel and unusual punishment to require sex offender registration for the crime
of child enticement, although the crime contains no sexual component, as a) the SORA statutes
require registration for some crimes in order to protect the safety and welfare of children even
where there is no sexual component, b) because sex offender registration is not punishment, and
c) because the Dipiazza case is distinguishable. People v Fonville, ___ Mich App ___ (Docket
No. 294554, 1/25/11).
Plea Advice on Sex Offender Registration:
But according to the Fonville decision, defense counsel must provide advice to the defendant
prior to the guilty plea that sex offender registration will be a consequence of the plea (if SORA
is applicable), and failure to give this advice affects whether the plea is knowingly made.
Although not deciding whether SORA consequences are collateral or direct, the Court concludes
advice on the consequences of SORA must be given as sex offender registration is a “particularly
severe consequence” that is intimately related to the criminal process and because registration is
an “automatic result” for certain defendants. People v Fonville, supra.
Note: The Michigan Supreme Court has directed the Berrien County Prosecutor to
respond to a pending application for leave to appeal to address whether “the Court of
Appeals correctly decided People v Fonville, ___ Mich App ___ (Docket No. 294554,
decided January 25, 2011).” People v Freeze, ___ Mich ___ (Docket No. 142177,
4/28/11).

3

Removal from Sex Offender Registry:
To file a timely petition for removal from the sex offender registry under MCL 28.728(c)(4), a
juvenile offender adjudicated prior to October 1, 2004, must file the petition before October 1,
2007, or within three years of discharge from court jurisdiction. Where the instant juvenile was
adjudicated in 1999, and the court terminated jurisdiction in 2000, the petition for removal was
untimely in 2008. Moreover, with limited exceptions not applicable to this defendant, there is no
opportunity for removal from the registry for juveniles convicted of CSC fourth-degree. In the
Matter of Suligman, ___ Mich App ___ (Docket No. 294832, 2/1/11).
Amendment of Judgment of Sentence to Add Sex Offender Registration:
The trial court did not err in ordering registration for the crime of third degree child abuse (not a
listed offense, but arguably a catchall offense) more than one year after sentencing where the
prosecutor raised the issue at sentencing, the court did not order registration when it imposed a
probationary term, but the court indicated it would allow the prosecutor to file a post-sentence
motion to revisit the issue. The Court of Appeals concludes registration is “a ministerial
function,” and the trial court has jurisdiction to order it so long as the court has jurisdiction over
the case. People v Lee, 288 Mich App 739; 794 NW2d 862 (2010), lv gtd 488 Mich 953 (2010).
Sexually Delinquent Person:
Where defendant is sentenced for gross indecency as a sexually delinquent person, a single
conviction and sentence is appropriate under MCL 750. 338b because MCL 750.10a is a
definitional statute only and does not provide for a separate conviction and sentence. People v
Craig, 488 Mich 861; 788 NW2d 13 (2010).
There is no absolute right to a separate jury for the question of whether defendant should be
convicted of being a sexually delinquent person in addition to conviction of the underlying
sexual offense, and the trial court must exercise discretion on a case by case basis in granting
separate juries, partially overruling People v Helzer, 404 Mich 410 (1978). People v
Breidenbach, 489 Mich 1; ___ NW2d ___ (2011).
Tanner Rule:
Two-thirds rule of People v Tanner, 387 Mich 683 (1972), does not apply when the maximum
sentence is life or any term of years. People v Washington, 489 Mich 871; 795 NW2d 816
(2011) (court disavows earlier conflicting order in People v Floyd, 481 Mich 938 (2008), and
affirms earlier statements in People v Powe, 469 Mich 1032 (2004); People v Drohan, 475 Mich
140, 162 n. 14 (2006), and People v Harper, 479 Mich 599, 617 n 31 (2007). See also, People v
Lewis, ___ Mich ___ (Docket No. 142819, 6/1/11) (same).
Probation Revocation:
Trial court failed to make sufficient findings of fact of a violation of probation that was premised
on a failure to maintain employment “as directed by” the probation officer where the court
adduced no evidence regarding how or when the probation officer directed the minor defendant
to seek employment and the Michigan Supreme Court questioned whether a condition of
4

probation that the defendant attend high school and maintain employment of 30 hours per week
would be legally possible given the restrictions of Michigan’s youth employment law, MCL
409.11. People v Kumasi, 489 Mich 863; 795 NW2d 149 (2011).
The trial court may not revoke probation based on a warrant filed after the probation period has
expired. The “probation period” refers to the actual term set by the court, not the statutory
maximum period of probation, and the probation terms expires so long as there is no order
extending it. The Court also reaffirms that so long as the warrant is filed within the period of
probation, revocation may occur after the term has expired. People v Glass, 288 Mich App 399;
794 NW2d 49 (2010).
Jail Credit:
Where the defendant absconded on bond after sentencing (while on bond pending appeal), he
was entitled to credit for any time served in custody once re-arrested, even if he was being held
by federal authorities for a federal charge that ultimately resulted in concurrent sentencing. As
the instant sentence began on the date defendant was taken into custody (after absconding), it
was irrelevant for credit purposes when the federal sentence began. People v Jones, ___ Mich
___ ; 792 NW2d 748 (2011).
Although the defendant was entitled to no jail credit at the time of sentencing because the offense
was committed while on parole, he is entitled to credit at resentencing for the time he served for
this offense between the sentencing and resentencing dates. People v McDaniel, 480 Mich 1162;
746 NW2d 867 (2008).
Financial Penalties:
Where there was no record evidence to support the order of costs of prosecution of $1,235, and
there was no way to determine whether the costs (following a jury trial) were based on
impermissible charges such as the prosecutor’s wages, the matter was remanded for a hearing to
determine the appropriate costs. People v Dillworth, __ Mich App ___ (Docket No. 294785,
1/25/11).
Full restitution is proper despite the existence of a civil settlement between the victim and the
defendant that included a negotiated settlement amount and release from further claims. People
v Bell, 276 Mich App 342; 741 NW2d 57 (2007).
Statutorily mandated restitution is not offset by a civil judgment. The trial court erred in
reducing the restitution order by the amount the victim was awarded in a civil suit against the
defendant. People v Dimovski, 286 Mich App 474; 780 NW2d 896 (2009).
Restitution amount must be based on the actual loss to the complainant, not the replacement cost
paid by the insurer. People v Bell, 276 Mich App 342; 741 NW2d 57 (2007); In re McEvoy, 267
Mich App 55; 704 NW2d 78 (2005). But effective July 1, 2009, the restitution statutes
were amended to provide for restitution based on the “fair market value of the
property on the date of the damage, loss, or destruction. However, if the fair
market value of the property cannot be determined or is impractical to ascertain,
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then the replacement value of the property shall be utilized in lieu of the fair
market value.” MCL 769.1a(3)(b); MCL 780.766(3)(b).
Presentence Report:
MCR 6.425 was amended to provide for two days’ notice of the presentence report. The earlier
provision that precluded copies and required the parties to return the report at the time of
sentencing was stricken effective July 1, 2010. ADM File No. 2008-39. Admin Order 2008-39.
The trial court did not abuse its discretion in rejecting the defendant’s challenge to the victim
impact statement in the presentence report that claimed the victim suffered an injury to his arm
while attempting to apprehend the defendant where the trial judge concluded the statement was
the victim’s subjective recollection of what happened. The Court also concludes the presentence
report may note a history of drug abuse dating back to 1980 without mentioning periods of
abstinence while in prison. Moreover, the presentence report may include the agent’s subjective
opinion that defendant was “casing” houses on the night of the instant offense (as conclusions
drawn from the facts may not be challenged). Finally, defendant did not present an ‘effective
challenge” to information contained in the report where the defendant merely claimed the police
officer failed to identify himself at the time of the offense, but did not support this challenge.
People v Lucey, 287 Mich App 267; 787 NW2d 137 (2010).

V.

NEW MICHIGAN CASE LAW – SENTENCING GUIDELINES:
General Application:

The decision in People v McGraw, 484 Mich 120; 771 NW2d 655 (2009), that the offense
variables must be scored based on the sentencing offense alone unless language within the
variable instructs otherwise, is to be given limited retroactive effect. “[T]he retroactive effect of
McGraw is limited to cases pending on appeal when McGraw was decided and in which the
scoring issue had been raised and preserved.” People v Mushatt, 486 Mich 934; 782 NW2d 202
(2010).
Where the trial court erred in scoring OV 13 (pattern of crimes) and “the resulting change
in the defendant’s total OV score produces a lower applicable guidelines range, [] the defendant
is therefore entitled to resentencing.” People v Williams, 486 Mich 1077; 784 NW2d 206
(2010).
Where the error in scoring PRV 7 (concurrent felony convictions) did not exist until defendant
prevailed on appeal on a claim of insufficient evidence with respect to two of his three
convictions, and where the sentencing guidelines range would changed based on a score of zero
points under PRV 7, resentencing is necessary because the trial court sentenced using inaccurate
information. Moreover, defendant properly preserved the error by requesting a remand for
resentencing in his brief on appeal (rather than filing a premature motion to remand). People v
Jackson, 487 Mich 783; 790 NW2d 340 (2010).
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Ten Year Gap:
Zero points should have been scored under PRV 1 where there was a ten-year gap between
convictions. People v Detloff, ___ Mich ___ (Docket No. 142319, 6/17/11).
Where trial counsel (and appellate counsel) failed to recognize a ten-year gap in the prior criminal
history that would preclude the scoring of prior record variables 1, 2 and 5, and where the mistake
resulted in a sentence above the appropriate range, counsel provided in effective assistance of
counsel and the defendant is entitled to resentencing. People v Anderson, unpublished opinion per
curiam of the Court of Appeals, issued April 26, 2011 (Docket No. 296732) (error raise via
Standard 4 brief filed by the defendant).
PRVs Are Scored for Second-Drug Offense:
The prior record variables are scored even where the sentence may be enhanced as a second drug
offense under MCL 333.7413(2). People v Peltola, ___ Mich ___ (Docket No. 140524,
6/14/11).
PRV 2:
A felony conviction from Indiana remains a felony for purposes of scoring the Michigan
sentencing guidelines even if the sentencing peculiarities in Indiana cause the sentence to mimic
the sentence for a misdemeanor. People v Meeks, ___ Mich App ___ (Docket No. 297030,
6/16/11).
An Indiana felony conviction for purchase of a firearm with a value of $175 most closely
corresponds to the Michigan felony offense of receiving and concealing a stolen firearm rather
that the misdemeanor offense of receiving and concealing stolen property under $200. People v
Meeks, supra.
PRV 5:
Two points are properly scored under PRV 5 for a conviction of minor operating a vehicle with any
bodily alcohol content, i.e., zero tolerance provision under MCL 257.625(6). People v Bulger, ___
Mich App ___ (Docket No. 288312, 11/30/10).
PRV 6:
No error in scoring five points for defendant’s misdemeanor bond status – although the bond had
been revoked – where the misdemeanor was still pending and therefore defendant had a
relationship with the criminal justice system when he committed the instant offense. People v
Johnson, ___ Mich App ___ (Docket No. 295664; 6/14/11).
OV 1:
Trial court committed plain error in scoring OV 1 for methadone that was not used against the
child as a weapon. People v Carr, ___ Mich ___ (Docket No. 141849, 3/23/11).
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Fifteen points properly scored under OV 1 where testimony at trial and information in the
presentence report indicated defendant pointed gun at victim’s face or brandished gun during
robbery, even if jury convicted of unarmed robbery rather than armed robbery. People v
Harverson, ___ Mich App ___ (Docket No. 293014, 12/28/10).
OV 2:
Five points properly scored under OV 2 for nature of the weapon where testimony at trial and
information in presentence report indicated defendant pointed gun at victim’s face or brandished
gun during robbery, even if jury convicted of unarmed robbery rather than armed robbery.
People v Harverson, ___ Mich App ___ (Docket No. 293014, 12/28/10).
OV 3:
Where the sentencing offense was first-degree home invasion and defendant’s accomplice was
fatally shot by the homeowner, error to score 100 points for death of a “victim” as the co-felon
was not a “victim” because he was not harmed by the defendant’s criminal activity or by the
crime committed (and his death resulted from the actions of the homeowner, not the commission
of a crime). People v Laidler, ___ Mich App ___ (Docket No. 294147, 295111, 12/28/2010).
In lieu of granting leave to appeal, the defendant’s sentence is vacated and the trial court at
resentencing is to reconsider the scoring of OV3 in light of People v McGraw, 484 Mich 120;
771 NW2d 655 (2009) (holding that the offense variables are properly scored by reference only
to the sentencing offense except where the language of a particular variable specifically provides
otherwise). People v Lenderman, 485 Mich 921; 773 NW2d 664 (2009).
OV 4:
OV4 was properly scored at 10 points where the presentence report indicated that the victim
suffered from depression and that his personality had changed as a result of continuing poor
health resulting from the crime. People v Ericksen, 288 Mich App 192; 793 NW2d 120 (2010).
OV 7:
Where defendant was present and armed during the commission of the offense, but did not
commit, take part in, or encourage others to commit acts that amounted to sadism, torture or
excessive brutality, it was error to score 50 points. The fact that defendant held a gun during the
offense, and may have pointed it (although the evidence was conflicting on this point) was not
enough to justify the assessment of 50 points. People v Hunt, ___ Mich App ___ (Docket No.
292639, 10/19/10).
OV 8:
Movement of the victim from a common area to the bedroom to effectuate the CSC crimes was
merely incidental movement and did not amount to asportation under OV 8 for purposes of scoring
15 points. People v Thompson, 488 Mich 888; 788 NW2d 677 (2010).
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OV 9:
It is proper to count the decedent, a passenger in the decedent’s car and the occupants of another
car as victims under OV 9 where the individuals in both cars were part of the collision resulting
from defendant’s drunk driving causing death. People v Lechleitner, ___ Mich App ___ (Docket
No. 293577, 12/7/10).
OV 9 should have been scored at 10 points reflecting 2 or more individuals placed in danger or
injury or loss of life in a armed robbery case where the defendant took money from the first
victim, and then commandeered a vehicle and forced that driver to take him to another
community; as armed robbery is a transactional offense which includes the defendant’s conduct
in leaving the scene of the crime. People v Mann, 287 Mich App 283; 786 NW2d 876 (2010).
OV 9 improperly scored at 10 points in a case of first-degree criminal sexual conduct, reflecting
2 to 9 victims placed in danger of physical injury or death, where although two of the
complainant’s friends were in the bedroom where the offense took place, nothing in the record
suggests that they were ever placed in danger. People v Phelps, 288 Mich App 123; 791 NW2d
732 (2010).
OV 9 was properly scored for multiple victims where the sentencing offense involved “K,” but
there was evidence that “M” and “P” would sometimes spend the night at defendant’s home with
“K,” and court finds reasonable conclusion from trial testimony that the other boys were in the
home sleeping when “K” was assaulted. People v Waclawski, 286 Mich App 634; 780 NW2d
321 (2009).
OV 10:
The victim’s vulnerability must be based on characteristics personal to the victim and not on the
circumstances of the crime such as a woman alone in a parking lot at night outside her car. People
v Huston, 288 Mich App 387; lv gtd 488 Mich 876; 788 NW2d 662 (2010). Note: Leave
granted by Michigan Supreme Court.
Ten points may not be scored under OV 10 for exploitation of a “domestic relationship” where the
parties had neither a familial nor cohabitating relationship. The fact that the victim had previously
left clothes at the defendant’s apartment did not establish a cohabitating relationship. People v
Jamison, ___ Mich App ___ (Docket No. 297154, 4/26/11).
The trial court did not abuse its discretion in assessing 10 points for exploitation of a vulnerable
victim in a case of first-degree criminal sexual conduct where the 24-year-old defendant
manipulated the victim who he knew was only 16 or 17 years old and a virgin into a position
where he could engage in nonconsensual sexual intercourse and where he admitted that she was
too immature to make a decision to have sex, and where it was readily apparent that she was
vulnerable and susceptible to physical restraint, persuasion, or temptation. People v Phelps, 288
Mich App 123; 791 NW2d 732 (2010).
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OV 11:
The Michigan Supreme Court once again reverses the scoring of OV 11 where the trial court scored
multiple sexual penetrations of the victim by the offender going beyond the sentencing offense (not
“arising out of” the sentencing offense). People v Hobbs, ___ Mich ___; 783 NW2d 716 (2010).
OV 12:
OV 12 is scored for acts that are separate from the sentencing offense; error to score for larceny that
was necessarily part of sentencing offense of unarmed robbery. People v Light, ___ Mich App ___
(Docket 293746, 11/23/10).
The crime group designation given to an offense by the guidelines controls for purposes of scoring
OV 12, so when an offense is designated a crime against “public order” by the guidelines, it cannot
be counted as a crime against the person under OV 12. People v Wiggins, 289 Mich App 126; 795
NW2d 232 (2010).
Conduct that can be scored under OV 12 must be scored under that variable before proceeding to
score OV 13. The trial court erred when it concluded it could score the conduct at issue under
the variable yielding the highest total points. People v Bemer, 286 Mich App 26; 777 NW2d 464
(2009).
Conduct subject to scoring under OV 12 must be considered under that variable before it may be
scored under OV 13, and conduct already scored under OV 12 may not be scored under OV 13.
People v Williams 486 Mich 1077; 784 NW2d 206 (2010).
The trial court properly scored 25 points for three or more crimes against the person that
occurred within 24 hours and did not result in conviction where defendant was convicted of
sexually assaulting “K,” and there was evidence that he possessed numerous sexually abusive
photos of “K,” “M” and “P” at the same time. People v Waclawski, 286 Mich App 634; 780
NW2d 321 (2010).
No abuse of discretion in scoring zero points where third possible felonious act involved a mere
allegation of wrongdoing and prosecutor did not present the testimony of the complaining witness
or the police officer who took the statement. People v Phelps, 288 Mich App 123; 791 NW2d 732
(2010).
OV 13:
For crimes like conspiracy that have special scoring rules under MCL 7771.18 and MCL
777.21(4), the court should consider the nature of the underlying offense when determining
whether the offense is a crime against the person or property for purposes of scoring OV 13.
People v Jackson, ___ Mich App ___ (Docket No. 294946, 2/17/11).
A juvenile adjudication constitutes “criminal activity” even if there is no “conviction,” and
therefore it is proper to score OV 13 for a juvenile adjudication. People v Harverson, ___ Mich
App ___ (Docket No. 293014, 12/28/10).
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All conduct that can be scored under OV 12 must be scored under that offense variable before
proceeding to score OV 13, and conduct already taken into account under OV 12 may not be
scored within OV 13. People v Williams, 486 Mich 1077; 784 NW2d 206 (2010); People v
Bemer, 286 Mich App 26; 777 NW2d 464 (2009).
The trial court did not abuse its discretion in scoring OV 13 at 25 points where although the
defendant had been convicted of two felonies against a person within the five-year period, the
evidence was insufficient to show that he committed a third felonious criminal act against a
person where the defendant admitted he had been accused of criminal sexual conduct against
another individual but he had not been charged nor convicted of that conduct and the prosecution
did not introduce any testimony to support that alleged criminal conduct. People v Phelps, 288
Mich App 123; 791 NW2d 732 (2010).
NOTE: Effective 04-1-09 there is a new 25-point category in OV13 for scoring a pattern of
felonious criminal activity “directly related to causing, encouraging, recruiting, soliciting, or
coercing membership in a gang or communicating a threat with intent to deter, punish, or
retaliate against another for withdrawing from a gang.” But there is no longer a 10-point
assessment for membership in an organized criminal group. [A gang is defined as a group of 5 or
more people that identifies itself with some unifying method of membership identity, defined
membership criteria, and an established command structure. MCL 750.411v.]
OV 15:
In lieu of granting leave to appeal, the defendant’s sentence is vacated and the trial court at
resentencing is to reconsider the scoring of OV15 in light of People v McGraw, 484 Mich 120
(2009) (holding that the offense variables are properly scored by reference only to the sentencing
offense except where the language of a particular variable specifically provides otherwise).
People v Gray, 485 Mich 934; 773 NW2d 911 (2009).
OV 19:
OV 19 may be scored for aggravating conduct that occurs after the sentencing offense is completed;
ten points properly scored where defendant threatened witness days after manslaughter offense was
completed. People v Smith, 488 Mich 193; 793 NW2d 666 (2010).
OV19 was properly scored on the basis that the defendant asked others to dispose of the knife
used to stab the victim and to lie about his whereabouts in an attempt to create a false alibi.
Moreover, People v McGraw, 484 Mich 120 (2009) does not apply to the scoring of OV 19.
People v Ericksen, 288 Mich App 192; 793 NW2d 120 (2010).
Ten points properly scored where defendant was convicted of perjury even though the conduct
necessarily involved an interference with the administration of justice. People v Underwood,
278 Mich App 334; 750 NW2d 612 (2008).
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GUIDELINES DEPARTURES:
The legislative sentencing guidelines apply when the defendant is sentenced as a second CSC
offender under MCL 750.520f (requiring a 5-year mandatory minimum term). Any minimum
sentence above five years and also above the guidelines range must be viewed as a departure for
which the trial judge must give substantial and compelling reasons. People v Wilcox, 486 Mich 60;
781 NW2d 784 (2010).
There was no error in failing to depart downward from the guidelines range where the trial judge
sentenced at the bottom of the range, the judge considered the totality of the circumstances, and
there was no error in the scoring of the guidelines or reliance on inaccurate information. People
v Roberts, ___ Mich App ___ (294212, 5/10/11).
The trial court properly departed based on the “psychological injury suffered by the victim’s
family members and the likelihood of the defendant reoffending. . . .” People v Corrin, 489
Mich 855; 795 NW2d 13 (2011).
Defendant’s post-sentence efforts at rehabilitation may be considered as the basis for a
downward departure from the now advisory federal sentencing guidelines. Pepper v United
States, 131 S Ct 1229; 179 L Ed 2d 196 (2011).

VI. LIFETIME ELECTRONIC MONITORING

Monitoring Applies to CSC First- and Second-Degree with Victim under 13:
Individuals convicted of first-degree CSC and second-degree CSC must be monitored if the
offender was at least 17 years old and the victim was under the age of 13 at the time of the
offense. MCL 750.520b(2)(d); MCL 750.520c(2)(b) (effective 8-28-06).1
No Monitoring if Sentenced to Probation:
Monitoring is not required, however, if the defendant is sentenced to probation (with or without a
jail term). The lifetime monitoring provisions were intended for those released on parole and/or
discharged from a prison sentence. People v Kern, 288 Mich App 513; ___ NW2d ___ (2010).

1

While there has been argument by the Oakland County Prosecutor that monitoring applies to all
CSC first-degree convictions (i.e., with adults or children), the Court of Appeals has twice
concluded that monitoring applies only where the victim is under the age of 13. People v
Quintana, unpublished opinion per curiam of the Court of Appeals, issued May 19, 2011
(Docket No. 295324); People v Bowman, unpublished opinion per curiam of the Court of
Appeals, issued November 9, 2010 (Docket No. 292415), lv den 489 Mich 898 (2011). The
MDOC policy directive on lifetime monitoring was amended in January 2011 to require a victim
under the age of 13 in light of the Bowman decision. Policy Directive 06.04.100 (B) (effective
1/24/11).
12

Two-Year Felony for Violation of Monitoring Laws:
MCL 750.520n(c) sets forth a two-year felony conviction for an offender who (a) “[i]ntentionally
removes, defaces, alters, destroys, or fails to maintain” the monitoring equipment, (b) fails to
notify the Michigan Department of Corrections (hereinafter MDOC) of damaged equipment,
and/or (c) fails to reimburse MDOC for the cost of monitoring.
The sentence may run consecutively to any term of imprisonment imposed for another crime that
arises out of the same transaction. MCL 750.520n(4).
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From: Larry MacDonald - Supervisor, Macomb County Probation Department
FELONY DRUG COURT ENTRY PROCEDURE
Step 1:

If the originating judge agrees, either the defense counsel,
probation officer, Drug Court Assessor or Supervisor can
complete the Eligibility Screening form.

Step 2:

Eligibility Screening form needs to be delivered to the Drug Court

office on the 5th floor/Court Administration. The form may also be
faxed to 586.469.5430 attention Gloria Kmiec, Drug Court
Supervisor.

Step 3:

If basic eligibility is met, the assistant prosecutor and the
defense counsel negotiate a plea and the originating judge will
take the plea under advisement and order the pre-sentence
report.

Step 4:

A court date will be assigned on the record to the originating
judge. The date should be 4 weeks in the future to allow
completion of the PSI.

Step 5:

The Drug Court staff will complete a full assessment. If the
defendant is on bond s/he will need to set appointment with the
Drug Court Supervisor by calling 586.469.5031.

Step 6:

If the defendant is deemed an acceptable Drug Court candidate
after the assessment, the case will be scheduled by the Drug
Court Supervisor before one of the Drug Court Judges (Judge
Diane Druzinski or Judge John Foster) for sentencing to the Drug
Court. The case will be transferred from the originating judge at
the time of sentencing. The originating judge will get a copy of
the assessment with notification of new date and time for
sentencing.

Or
If the defendant is deemed to not be an acceptable Drug Court
candidate after the assessment and pre-sentence reports are
completed, the case will proceed before the originating judge.

From: Larry MacDonald - Supervisor, Macomb County Probation Department
PROBATION ENHANCEMENT PROGRAM
There is a segment of the probation population that engages in non-compliant behavior (technical
violations) that does not elevate to new criminal charges. This population often fails to make the
connection between these repeated technical violations and their inability to successfully
complete a probation term. Traditional responses have at times been unsuccessful in reversing
these non-compliant behaviors. Technical violators may require a structured environment that
limits their ability to engage in non-compliant behavior coupled with therapeutic interventions
designed to increase their cognitive and coping skills.
The Probation Enhancement Program (PEP) is designed to provide residential programming for
technical probation violators who would otherwise be sentenced to prison.
Community
Programs Inc. (CPI) is providing residential programming for up to 180 days. The objectives of
the program are to reduce anti-social thinking, criminal behavior patterns, and misuse of drugs
and/or alcohol. This will be accomplished by increasing the offender’s level of knowledge of
relapse, recidivism and prevention strategies thereby facilitating the probationer’s ability to
successfully reintegrate back to the community. The Hazelden New Directions model currently
used in the RSAT (Residential Substance Abuse Treatment) program will be the guide for this
program. Six modules are used:
Intake and Orientation
Criminal and Addictive Thinking
Drug and Alcohol Education
Socialization
Relapse Prevention
Release and Reintegration Preparation
Target Population:
Repeat Technical Probation Violators, as determined by the local judiciary.
Eligibility:
 Probation Violation Decision Guide score of level II violation with a response range of
III, OR
Female Violators with a Violation Decision Guide score of level I or level II and
response range of II or III.
 COMPAS Prescreen must contain results of Moderate to High for Violence and
Recidivism scales. Low risk offenders (COMPAS Prescreen score) may be referred with
a Supervisor’s Over-ride documented in OMNI case notes.
 No suicide attempts within the past year.
 No pending felony charges.
 CPI will accept pregnant women up to their second trimester with some restrictions;
probation officers should contact CPI for specific information.
 CPI will accept offenders with mental health or physical health issues with some
restrictions; probation officers should contact CPI for specific information.
If you have an offender (client) that you believe qualifies and would benefit, contact the court
liaison agent, or the supervising probation officer.
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