
STATE BAR OF NICWI(;E\IU 
STANDING GMIPTEE OIV ASSIGMED CWNSEL STANDARDS 

That the Representative Assembly approve the proposed Standards f o r  
Assigned Counsel as rev1 sed August 17, 1996. (Copy attached t o  t h i  s Report) 

REPORT 

I n  Admi n i  s t r a t i  ve Order 1989-7, the M i  chi gan Supreme Court adopted 
"Regulations Governing a System f o r  Appointment o f  Appellate Counsel," 
provi  d i  ng m i  nimum standards f o r  indigent c r f  m i  nal appel 1 ate servi  ces. Because 
there were no comparable standards f o r  t r i a l  counsel, the Defender Systems and 
Services Committee developed proposed standards and presented them t o  the 
Board o f  Comissioners i n  1985. The Board o f  Comissioners then created a 
Task Force on Assigned Counsel Standards "t 1198 and 'Troposed Minimum 
Standards f o r  Court-Appof nted T r i  a1 Counsel were presented by the Task Force 
t o  the Representative Assembly a t  i t s  September, 1987, meeting. The proposed 
standards had been published i n  the September, 1986, f o r  
coment, and were c i rcu la ted t o  Assembly members and t o  in terested c o m i  t tees 
and sections. The repor t  accompanying the proposal noted t h a t  Michigan had no 
standards f o r  assigned t r i a l  counsel, and t h a t  other states had developed such 
standards. The proposed standards were approved by the Assembly f o r  
forwarding t o  the Supreme Court f o r  i t s  action. 

There was some discussion t ha t  ra ther  than adopting such spec i f i c  
standards by admini s t r a t i ve  order, the Court might p re fe r  t o  adopt an enabling 
cour"tu1e which would designate the State Bar as authorized t o  develop and 
amend standards. A second proposal seeking adoption o f  a proposed court  r u l e  
delegating such author1 t y  was presented by the Task Force, approved by the 
Board o f  Gomi ssioners a t  the Board" Sqteemer, 1989, meeting, and forwarded 
t o  the Supreme Court. 

I n  September, 1990, former Chief Just ice Dorothy Comstock R i  1 ey advised 
(see l e t t e r  attached) tha t  the Supreme Court would not take act ion a t  tha t  
ti me concerning the standards f o r  assigned t r i a l  counsel but  comented that  
the State Bar might undertake the development and admi n i  s t r a t i  on o f  such 
standards. 

I n  response t o  the Court" suggestion, the Standing Committee on Assigned 
Counsel Standards was authorized a t  the January 24, 1992, Board meeting, The 
Corni t tee had among i t s  members a1 l o f  the publ ic  defenders i n  Michigan. The 
j u r i  sdi c t i o n  o f  the Gomi t t ee  was formulated as f o l  lows: 

"To develop minimum standards f o r  assigned counsel 
i n  criminal cases and separate standards f o r  
assigned counsel i n  death penal ty  cases. " 



The Comi t t ee  has worked d i l i g e n t l y  t o  m d i f y  the 1987 standards. E f f o r t s  
were made t o  avoid standards t ha t  could create nuisance claims against  defense 
attorneys. For instance, one 1989 standard would have suggested t h a t  normally 
an a t torney should hot d a pre l iminary  exami nat f  on unl ess s t ra teg ic  
considerat ions d ic ta ted  a waiver; t ha t  standard was rewr i t ten  t o  rernove the 
presumptive suggestion. 

Unl ike  m s t  proposals which the State Bar cf rcu la tes t o  in terested 
sec t i  ons o r  c o m i  t tees  f o r  coment , the Comi  t t e e ' s  rev? sed standards were 
a lso publ ished i n  the August, 1993, t o  a1 low every nember 
o f  the Bar t o  coment again. 

i t s  
Boa 

The new d r a f t  o f  standards was presented t o  the Board of Commissioners a t  
July, 1994, meeting. State Bar President Jon Muth communicated the 

r d 9  request t h a t  the Comi t tee  review the standards w i th  considerat ion o f  
whether they were appl icable t o  juven i le  delinquency and misdemeanor cases. 
The membership o f  the Comi t t e e  was reconst i tu ted t o  include members w i th  
experi ence i n  m i  sdemeanor and juveni l e cases. 

The t h i  r d  d r a f t  o f  the Proposed Standards was again pub1 i shed f o r  coment 
i n  the July,  1995, , not  i n  the section where cour t  ru les  
are usual ly  pub l i  shed, but as a featured a r t i c l e .  

This d r a f t  o f  the standards was forwarded t o  the Board f o r  i t s  A p r i l ,  
1996, meeting. The standards were again c i r cu la ted  t o  in terested sections and 
committees and the proposal was rescheduled f o r  the July, 1996, Board 
meeting. Coments were received from the Jud ic ia l  Conference and from the 
Ethics Comi t tee .  A t  the Ju ly  meeting, concern was f i r s t  expressed t ha t  any 
proposed standards would create addi t i ona l  dut ies f o r  lawyers and impact the i  r 
professional l i a b i l i t y  exposure and insurance rates. The Board deferred 
act ion t o  the  September meeting t o  a l low the Comi t t ee  an opportuni ty t o  
discuss and respond t o  t h i s  concern. 

On August 17 the Committee addressed the comments received on the 
proposed standards from the Ethics Comi t tee.  The Comi t t e e  made several 
changes i n  the standards and then unanimously recornended the attached 
standards. 

A t  the September Board o f  Comissioners"eeting, the Board decl ined t o  
approve the standards but instead re fe r red  them t o  the Representative Assembly 
f o r  approval . 
SUPPORT FOR THE STANDARDS 

Several c o m i  t tees  were asked t o  comment on the standards. Three w r i t t en  
responses were received, two from the State T r i  a l  Court 9 Administrat ion 
Comit tee,  which commented tha t  the content o f  the standards was ""f ne," ht 
the Comi t t ee  bel ieved t ha t  the standards should be t t e r  be t i t l e d  
""guf deljnes ." "at t o m i  t t e e  a1 so suggested tha t  the standards shout d be 
compared t o  those set  by the Michigan Assigned Appellate Counsel System, the 
State Appel l a t e  Defender O f f i ce  and Pub1 i c Defender o f f i  ces. I n  response, 
these standards were generated 1 n response t o  the admi nf s t r a t i  ve order se t t i ng  
shndards f o r  ass1 gned appel l a t e  counsel, and i t  i s  be1 i eved tha t  the State 
Appellate Defender O f f i c e  and Pub1 i c  Defender Of f ices i n  the s ta te  do not have 
spec? f i c standards. 



The Ethf cs Gomi t t e e  made s ix  coments regarding standards and the1 r 
consistency w i t h  e th i ca l  ru les .  Five o f  those coments resu l ted i n  changes 
being made t o  the standards, with the s i x t h  coment being deemed by the 
c o m i t t e e  not  t o  requ i re  a change i n  the standards. Those changes were 
accomplished a t  the August I f ,  1995, meeting of the c o m i  t tee.  

Telephone coments were recef ved from four comf  t tees. The Grievance 
Comi t tee  chairperson noted tha t  the proposed standards were cirrculated t o  
c o m i t t e e  members but  no coments were returned. The chairperson stated he 
d id  not be l ieve  the State Bar should hes i ta te  t o  provide guidance i n  t h i s  area 
and thought t h a t  the depth and thoughtfulness o f  the proposal made i t  worthy 
o f  serious considerat ion. 

One o f  the co-chairpersons o f  the Defender Systems and Services Comi t tee  
advised t h a t  the consensus o f  the Comi t tee  was t o  approve the proposed 
standards. The chai rperson comuni cated t ha t  compl i ance w i  t h  the standards 
should not  cause any qua1 i f i e d  criminal defense l a l ~ y e r  any serious concern and 
the standards woul d he1 p t o  defend against f r i vo l ous  a l  l egations. 

The C i v i  l L i  be r t f  es Comi t t e e  chairperson responded t ha t  the proposal had 
been c i r cu la ted  t o  c o m i  t t e e  members but no coments had been returned. The 
chairperson observed nothing i n  the proposal caused her any concern. 

The chairperson o f  the Jud ic ia l  Conference reported t ha t  the conference 
took no o f f i c i a l  p o s i t ?  on but the chairperson found nothing i n  the proposal 
whi ch meri ted  concern. 

The Michigan Supreme Court, which returned the proposed standards t o  the 
Bar suggesting t h a t  t h i s  be a matter addressed by the State Bar, must be 
considered as being a supporter o f  these standards. (see l e t t e r  o f  former 
Chi e f  Jus t i  ce R i  l e y  attached) 

The standards should have no f i s c a l  o r  s t a f f i n g  impact e i the r  on the 
State Bar o r  on i nd i v i dua l  attorneys. The standards are designed t o  provide a 
minimum leve l  o f  assigned counsel services t ha t  must be provided by the t r i a l  
courts. It i s  hoped the standards w i l l  have an impact on t r i a l  cour t  funding 
o f  ass1 gned counsel serv i  ces, since the standards themselves recommend tha t  
tri a1 courts implement fund1 ng t o  insure compl i ance w i th  the standards. 

COMMENTS AND AMENDMENTS 

The Committee (and the Task Force before i t)  has been responsive t o  a l l  
comments received. Each time the Committee" swork product was c i rcu la ted  f o r  
comment and comments were received, changes were made i n  the standards. For 
instance, a1 though o n l y  three comment l e t t e r s  were recieved i n  1995, one o f  
those was a lengthy l e t t e r  from Barbara Levine, the Administrator o f  the 
M i  chigan Appel l a t e  Assigned Counsel system and the person who 1 s responsible 
f o r  admini s t e r i  ng the appel l a t e  standards. Her comments resuf ted i n  several 
substantive changes t o  tth standards. Most recent ly,  coments received from 
the Ethics Commjttee resu l ted I n  changes t o  the standards a t  an August 17, 
1996, meeting o f  the Comi t tee .  



Concern was expressed a t  the Ju ly  Board meeting about whether adoption of 
the Proposed Standards would subject a Sawyer t o  an act ionable  c la im of 
v i  o l  a t?  ng those standards. 

This concern has been addressed by the Committee i n  developing the 
proposed standards. The standards themselves provide t h a t  a v i  oT a t i  on ""i not 
necessari l y  equivalent" t o  an e th i  cal v i o l a t i on  nor r e s u l t s  i n i nef fec t i ve  
assistance o f  counsel. The Michigan Supreme Court has ru l ed  t h a t  a v i o l a t i on  
o f  the appellate standards by criminal defense counsel does noL equal 
i n e f f e c t i v e  assistance o f  counsel. , 449 M i  ch 375 (1 995). Hhi 1 e 
not disposi t i v e  o f  malpractice claims, t h i s  holding o f  the Supreme Court and 
the proposed preamble should ass is t  i n  protect ing the members of the bar from 
f r i vo lous  claims. 

These standards are not e th ica l  rules, a1 though they are not  inconsistent  
wi th  a lawyer" e th ica l  obl igat ions.  Ethics rules s ta te  i n  PIRPC 1.0(b) t h a t  a 
v i o l a t i o n  does not give r i s e  t o  a separate c i v i l  o r  c r imina l  cause o f  action. 
S t i l l ,  Michigan courts have held tha t  a v i o l a t i on  of e th ics  ru les i s  
rebuttabl  e evidence o f  
(13861~; 
Mich App 
(19791. l v  den 408 M'ich 

The Committee i s  very sens i t ive  t o  a concern regarding abuse o f  these 
standards. The ""sandards" "recommended by the highest organizat ion o f  the 
profession, even when voluntary, are perceived as the conduct t o  whi ch lawyers 
should ascribe. Whether the claims are t r u t h f u l  o r  f r i vo lous ,  and regardless 
o f  whether the 1 awyer eventual 1 y prevai l s, the 1 awyer 3 r repuat ion i s af fected 
and 1 .i abi 1 i ty insurance ra tes may be increased. Current1 y, l al~yers who 
pract ice cr iminal  law are subject t o  very low insurance ra tes and are 
protected from lawsuits by a r e s t r i c t i v e  reading o f  the s ta tu te  of 
l im i t a t i ons .  See, 444 Mich 535 (1994). An er ro  
strategy decision o lawyer i s  not act ionable. See, 
v Blake, 448 Mich 648 (1995). 

The State Bar has a t r a d i t i o n  o f  guiding i t s  members i n competence, 
qua1 -I ty 1 awyeri ng and ri sk prevention. Standards promote the Bar 3 m i  ssion 
stated i n  Rule 1: "a id i n  promoting improvements i n  the  administrat fon o f  
jus t1  ce and advancements i n  j u r i  sprudence, i n  improving re1 at ions between the 
legal profession and the publ ic ,  and i n  promoting the i n te res t s  o f  the legal  
profession i n  t h i s  state." The lawyer" paramount duty i s  t o  h i s  o r  her 
c l  i ent . Indigent defendants are vulnerable c l ien ts .  

1 The Court o f  Appeals considered whether a malpractice claim, which 
al leged a v i o l a t i on  o f  the former Michigan Code o f  Professional Responsibi l i ty  
i n  representing mu1 t i p l e  ct i ents, merited a directed v e r d i c t  fo r  defendant 
when no expert testintony was produced t o  support the claim. The Court 
re jected the argument t ha t  a v i o l a t i on  of the Code of Professional 
Responsf b i  1 l t y  i s  negligence per se i n  a lawyer malpractice case, and endorsed 
the concept tha t  a code v i o l a t i o n  i s  rebuttable evidence o f  malpractice. 

2 Held: Expert testimony addressing the standard o f  p rac t i ce  i s  not 
requlred I n  lawyer malpractice cases when the facts a l lege  a breach well 
w i th in  the ordinary knowledge and experience o f  a layman j u r y  t o  recognize. 



The proposed Standards are mi nimums . Lawyers i nvol ved f n assigned 
counsel cases who have worked ti  relessly with the Comi t t e e  a re  concerned that  
adequate standards be in place to provide competent representatSon i n  cases 
where attorneys are  appoi nted to  represent indigent defendants i n dl strf  c t ,  
c i r cu f t  or probate court. The proposed Standards a re  basic, and should not be 
violated by reasonably competent attorneys. - 

Unlike the ethics  rules which are promulgated by the Michigan Supreme 
Court and are  mandatory rules for a1 1 lawyers, the proposed standards would be 
voluntary. The State  Bar neither has authority t o  promulgate rules ,  Ror t o  
require l a ~ y e r s  t o  comply w i t h  i t s  standards, models or guidel5nes, nor t o  
di sci pl f ne lawyers who fai  1 t o  meet those standards. - 

In 1976 and again i n 1993, the Board of Co~~missioners appoved ""Mchigan 
Guide1 1 nes for  Uti 1 i zat i  on of Legal Ass1 s tant  Services" , ppuporti ng t o  explain 
how 'lawers should supervise and delegate work t o  nonlawyer empbyees. The 
Gui del i nes are  s t i  1 l bei ng d i  s t r i  buted , and i ncl ude cross-ref erenees t o  rul es 
of conduct, ethics opinions, the law on unauthorized practice,  and caselaw. 
In 1995, the Task Force on Establishfng Caw Practices -in cooperatSon w i  t h  Law 
Practice Management Section pub1 i shed "Top Ten Check1 i s t s "  mveri  ng everything 
from permissible marketing, t o  fee arrangements, t o  t r u s t  accounts, t o  
computer equipment. The Committee i s  unaware tha t  e i ther  of these effor ts  
have had the undesi rabf e effect  of promoting claims against attorneys. There 
are probably numerous other examples of such State  Bar e f for t s .  

The proposed Standards do not duplicate any other Court o r  Bar proposal. 
They are  consi s tent  w i t h  ethi cs duties, statutory d u t i  es ,  re?  evant court rules 
and cases. 

I t  i s  the Gom'lttee" designated mission t o  "develop minimum standards 
for  assigned counsel " . TTh Comi t t ee  has worked hand-i n-hand wf t h  
professionals a t  a l l  levels of the criminal just ice  system t o  develop proposed 
standards. The proposed standards in a prior format have been approved by the 
Representative Assembly. The proposed standards have been t o  the Board on 
three separate occasions - f i r s t  as a proposed court rule  recommended by the 
Board, then as standards t o  be "tweaked" to include misdemeanors and juvenile 
matters, and th i s  September where they have been referred t o  the 
Representative Assembly for  action. The proposed standards have been 
circulated t o  i nterested enti t i e s  three times, and three t i  mes were pub1 i shed 
for coment from a l l  members of the State Bar. 

The Gomi t t e e  recornends approval of the proposed Standards. T h i  s report 
and recornendation are  submitted to  the Representative Assembly by the 
chat rperson of the Assf gned Counsel Standards Conunittee, who was delegated by 
the Comi t t e e  a t  i t s  meeting on November 16, 1996, t o  prepare and submit this  
report and recommendation. 

FRANK D . EAMAN , CHAIRPERSON 
Comi t tee  on ~ s s i  gned Counsel Standards 





As revised 8/17/96 

These standards a re  recommended t o  a1 1 t r i a l  courts f o r  t h e i r  assigned 
counsel in felony, misdemeanor and juvenile del.inquency cases. I t  i s  a l so  
recornended t h a t  t r i a l  courts  ensure f u n d i n g  t ha t  1 s su f f i c ien t  t o  permit 
counsel t o  meet these standards. A1 1 tri a1 counsel should fami 1 i a r i z e  
themselves w i t h  these standards and make every e f fo r t  t o  comply w i t h  them, 
w i t h  the understanding t h a t  the pract ice  of law consists  of a case-by-case 
experience and the standards may not apply equal ly  t o  each and every case. A 
v io la t ion of these standards i s  not necessari ly equivalent t o  a v io la t ion  of 
any e th ica l  obligation of an attorney, nor does violat ion of a standard 
necessari l y  resuf t i n  ine f fec t ive  assi  stance of counsel. 

1. ER-CLIENT REMTIWSWIP 

1. . Counsel shall  decline an appointment from the 
court t o  represent  an indigent c l i en t  i f  the nature or  extent  of counsel Is 
ex i s t ing  caseload i s  1 i kely t o  prevent ef fect ive  representation of t ha t  cl i en t .  

GOMlMENT: The term ""counsel" in t h i s  standard means private assigned counsel 
o r  the  chief  counsel of a defender o f f i ce .  

2. . Subst i tu te  counsel shall  not be 
u t i l i z ed  a t  any proceeding unless the  c l i e n t  consents and the consent i s  
placed on the  record. Unless the proceeding involves matters whi ch a r e  merely 
minis ter ia l  o r  perfunctory i n  nature, subs t i tu te  counsel normally should not 
be u t i l i z ed .  

GONMENT: Assignments t o  defender o f f i ces  i ncl ude assignment t o  any s t a f f  
at torney.  The in ternal  subst i tu t ion of defender o f f i ce  personnel i s not 
governed by t h i s  standard. 

3. I A 
lawyer o r  lawyers associated i n  pract ice  shall  not represent two o r  w r e  
defendants who have been j o i n t l y  charged o r  whose cases have been consolidated. 

CONMENT: This standard i s  consistent  w i t h  MCR 6.005(F). 

4. . When counsel iden t i f i e s  an actual or  
potentjal  conf l i c t  of i n t e r e s t  ar is ing from circumstances other than the jo in t  
representat ion of co-defendants, counsel shall  advise both the c ien t  and the 
court t h a t  such a conf l i c t  ex i s t s .  Counsel shall  explajn the basis of the 
con f l i c t  t o  the extent  possible without divulging privileged comunications o r  
jeopardizing the legal r igh t s  o r  physical safe ty  of any person. Thereafter,  
counsel shal l  withdraw from the case unless the court has e l i c i t ed  from the 
c l i e n t ,  on the  record, a knowing and voluntary waiver of the r ight  t o  proceed 
w i t h  conf l ic t - f ree  counsel. 

68MEIENT: Conflf c t s  of f fnterest may a r i s e  from a great  va r ie ty  of 
s i tua t ions ,  including counsel 9 rela t ionship  w i t h ,  o r  representation o f ,  o r  
receipt  of information from or about a person invof ved i n  o r  affected by the 
prosecution of the case. H h i  1 e ful I d i  sclosure t o  the court and the c f  4en-t. i s 
theoret ica l  1y des i rable  whenever counsel seeks t o  withdraw because of a 
con f l i c t ,  the standard recognizes t ha t  .it i s  not always pract ica l .  I f ,  fo r  
instance,  the conf l i c t  a r i s e s  from the privi  1 eged comttni cations of another 



c l i e n t ,  o r  i f  the revelat ion of Information by counsel migh t  threaten the 
sa fe ty  o r  welfare of a witness o r  co-defendant, counsel must l imi t dl sclosure 
accordjngly. The standard therefore defers t o  counsel 9 judgment the extent  
t o  which the basi s of the confli c t  should be explained t o  e i t he r  t h e  c l i e n t  or  
the court .  H i  t h i n  these const ra ints ,  counsel must mve  t o  withdraw whenever a 
conf l i c t  i s  perceived and must make a record f o r  appel la te  rev4 ew i f  the 
motion i s den! ed. 

5. . Counsel shall  preserve the 
attorney---cl i ent  privi  1 ege and not d i  sclose any form of confidence w f  thout  the 
cl i ent  3 permi ssion.  

ENT: While the importance of confidental ' i ty i s  well understood, i t  i s  
qui te  easy t o  v iola te  the at torneylcl  i en t  privi 1 ege through care less  
conversation o r  an e f fo r t  t o  gain some s t r a t eg i c  advantage. Defense counsel 
must consciously avoid divulging privileged comunications i n  casual 
d i  scussions w i t h  pol i ee, prosecutors, other 1 awyers, o r  court personnel and 
must be pa r t i cu l a r l y  sensf t i v e  t o  e f fo r t s  by police o r  prosecutors t o  obtain 
confidenti a1 information during the process of plea negotiat ions.  

6.  . Counsel shall  not seek o r  accept f e e s  from an 
indigent c l i e n t  o r  from any other source on the c l i e n t ' s  behalf o ther  than 
fees  authorized by the appointing authori ty.  

I1 . PRETRIAL PROCEEDINGS 

7. . Counsel shall  conduct a timely interview of the 
cl i ent  a f t e r  bei ng appointed and suff i  ci ent ly  before any court proceedings so 
as t o  be prepared fo r  tha t  proceeding. 

COMMENT: The most obvious function of the c l i e n t  interview i s  gathering 
information necessary t o  provide representa"c0n a t  t he  ear ly  s tages  of the 
case. Thus, counsel should obtain from the c l i e n t  f a c t s  regarding the 
offense,  the  a r r e s t ,  any searches, in ter rogat ions ,  lineups o r  other 
evi dence-ga"ceri ng procedures, the i denti t y  and 1 ocation of potenti a1 
witnesses, and the  nature and location of physical evidence which should be 
seen o r  preserved quickly. Counsel should a l s o  obtain i nformation such as 
fami 1 y and comuni t y  t i e s ,  employment and educati onal h i  s tory ,  p r i o r  crimi nal 
record, pending charges, present probation o r  parol e s t a tu s ,  physical and 
emotional heal th ,  and the f inancial  resources avai lab1 e f o r  posting bai 1. 
Counsel should prepare f o r  the c l i e n t  interview t o  the extent  poss ible  by 
revi ewi ng charging documents, police reports ,  and the  repor ts  of p re t r i a l  
servi ce agenci es regarding bai 1. 

Counsel should bear i n  mind t h a t  the c l i e n t  interview a l s o  presents the 
f i r s t  opportunity t o  es tabl ish  a relat ionship of t r u s t  and confidence w i t h  the 
c l i en t .  Among the  other important tasks t ha t  can be accomplished a t  t ha t  
point a re  the following: explaining the at torney/cl  i ent  privi  lege  and the 
necessfty of f u l l  disclosure by the c l i e n t  of a1 1 poten t ia l ly  re levant  fac t s :  
advising the  c l i e n t  not t o  discuss the case w i t h  police o f f i c e r s ,  cellmates, 
co-defendants, o r  anyone e l se ;  explaining the procedures involved in a 
criminal case,  how and when counsel can be reached, and when counsel wil l  see 
the c l f e n t  next; and attenipung t o  answer the c l i en t"  most urgent questions 
real i s t i  cat I y and ta arrange fo r  the  sat1 s fac t i  on of 1 ncarcerated cl i e n t l  s 
most pressing needs, e.g.,  fo r  medical a t t en t ion ,  clothing,  o r  cantact  w f t h  
r e l a t i ve s  o r  employers. 



8. . Counsel shal l  take reasonable s t eps  t o  
secure the c l i en t "  re lease  from custody under the l e a s t  r e s t r i c t i v e  
conditions possible.  

the arraignment on the complaint o r  preliminary hearing on p e t i t i o n ,  unless 
counsel i s  not appointed unt i l  a f t e r  t ha t  proceeding has occurred, o r  unless 
counsel and the  c l i e n t  have made other s a t i s f ac to ry  arrangements. 

10.. . Counsel shal l  conduct a preliminary 
review of "te avai lable  evidence and applicable law; and, in felony and 
del i nquency cases,  t h i  s review should be before the  preliminary examination or 
probabl e cause heari ng . 

EIFQT: Although counsel may have ' l i t t l e  time t o  conduct any independent 
invest igat ion before any i n i t i a l  hearing i s  held, counsel must rev1 ew whatever 
information i s avai 1 able i n  order t o  cross-examine prosecution witnesses 
e f fec t ive ly .  Such information should include, a t  a minimum, f ac t s  provided by 
the c l i e n t  a t  the  i n i t i a l  interview, the complaint, and the preliminary police 
report .  I t  may a l so  include autopsy, b a l l i s t i c s ,  chemist"* o r  other 
s c i e n t i f i c  repor ts ,  search warrant re turns ,  statements given by the  cl  i e n t  t o  
the pol i ce,  and statements provided counsel by potential  defense witnesses. 
Counsel must know the elements of any offense charged and any included 
offenses. 

11, . In a 
felony o r  delinqency case, counsel should evaluate the c l i en t"  bes t  i n t e r e s t  
i n  deciding whether t o  hold o r  waive the  preliminary examination o r  probable 
cause hearing and discuss w i t h  the c l i e n t  the  considerations relevant  t o  t ha t  
deci si on. 

COMMENT: The prel  imi nary examination o r  probabl e cause hearing serves 
several functions from the defense perspective.  If the prosecutor cannot 
es tab l i sh  t h a t  there  i s probable cause t ha t  the  charged offense was cornmi t t ed  
o r  t h a t  the  defendant comi t t ed  i t ,  the charge may be dismissed o r  reduced a t  
t h i s  point .  Gross-examination of prosecution witnesses a t  the prel imi nary 
examination c rea tes  a record which may prove valuable f o r  impeaching the 
testintony of those witnesses a t  t r i a l .  The preliminary examination o r  
probable cause hearing may also a id  counsel i n  the discovery of the 
prosecution case and wi 11 allow counsel t o  assess the demeanor and c r e d i b i l i t y  
of key prosecution witnesses. These hearings may a l s o  provide the occasion t o  
r a i s e  i n i t i a l  challenges t o  i l l ega l l y  obtained evjdence and t o  seek the 
reduction of ba i l .  These hearings should be waived only for  s t r a t eg i c  reasons 
whi ch outweigh these  considerations. 

Such s t r a t eg i c  reasons may include: avoidf ng the  preservation of t e s t i m n y  by 
witnesses who a r e  1 ikely t o  become unavai 1 able a t  t r i a l ,  avoiding the 
discovery by the  prosecution of a defect i n  i t s  case, avoiding the e l i c i t a t i o n  
of f a c t s  which would lead t o  additional o r  more serious charges, consumating 
a favorable plea agreement o r  settlement t ha t  the c l i e n t  des i res .  

12. . In a felony case, counsel 
shall  appear a t  t he  arraignment on the information unless a writ ten waiver of 
arraignment has been f i l ed  i n  conformity w i t h  the applicable court ru le .  



13. . Counsel shall take 
reasonable steps to  ensure that  pollce or prosecution procedures fo r  obtaining 
non-testimni at evidence are proper7 y conducted. 

ENT: Police and prosecution procedures for  gathering non-testimonial 
evi dence may i nvol ve, for i nstance, 1 i neups, photo showups, voice 
ident i f i  cati  ons , handwti t i  ng exemplars, or spec? mens of blood, semen, urine, 
and the l ike.  Counsel shouM raise appropriate objections t o  requests for 
non-testimonial evidence and should i n s i s t  on appropriate safeguards when 
these procedures are t o  occur. Counsel should also prepare the c l ien t  for 
parti cipation in such procedures. 

14. Counsel shall pursue discovery of the prosecutton case, by 
informal methods i f available,  and by formal methods i f  necessary, In felony 
cases, counsel shall comply w i t h  appl i cab1 e rul es for reciprocal di scovery. 

ENI: Typical items counsel may seek to  obtain "trough discovery include 
the fol lowi ng : 

(1) The names, addresses, pr ior  statements, and criminal records of 
prosecution witnesses; 

(2)  Any oral or  written statements made by the c l ien t ,  co-defendants, 
or accomplices and detai 1 s regarding when, to  whom, and under what 
circumstances the statements were made; 

(3)  The client" prior criminal or  juvenile record and any simi jar act 
evidence the prosecution intends to  produce; 

(4) Books, papers, photographs, tangible objects,  and the location of 
re1 evant buf 1 dings and places; and 

(5) Reports of physical or mental examinations or sc ien t i f ic  t e s t s .  

Counsel may also request a b i l l  of particulars which, although technically not 
true discovery, may provide helpful informati on for  preparation of the 
defense. This i s  par t icular ly true in a misdemeanor case, as there i s  no 
prel imi nary examination. 

15. . Counsel shall conduct a timely investigation of 
the prosecution case and potentially viable defense theories. 

EWT: While the extent of the investigation may vary depending on the 
facts  and circumstances of the case, the duty t o  investigate exis ts  regardless 
of the c l i  ent" admissi on of facts indicating gui l t  or the c l i  e n t b  expressed 
desire to  plead gu11 ty.  Timely investigation i s  crucial ,  since witnesses and 
objects may di sappear and memories fade rapidly. Once located, witnesses must 
be asked t o  provide information which w i  11 enable counsel t o  locate them again 
a t  the time of t r i a l .  To preserve the avai labi l i ty  of impeaching testimony 
without requiring counsel t o  withdraw from the case in order t o  t e s t i fy ,  i t  i s  
recornended that  counsel attempt to  interview prospective wf tnesses i n the 
presence of a thjrd person or  t o  have in1 t i a l  written statements obtained from 
witnesses by an investigator. When appropriate, counsel should attempt to  
v i s i t  personally the scene of the alleged offense and other locations that may 
have bearing on the case, such as the scene of an ar res t  or search. 

16, . Counsel shall keep the c l ien t  apprised of the 
progress of the case and shall timely inform the cl i ent of pleadings f i  led 1 n 
the c l ien t1  s behalf and orders and opinions issued by the court i n  the case. 



17. . Counsel shall  conduct an fn-depth c l i e n t  interview 
before t r i a l  o r  plea. 

ENT: Although counsel has a continuing duty t o  keep the c l i e n t  apprised 
of the progress of the  case, counsel must a1 so plan on conducting a t  l e a s t  one 
in-depth interview a f t e r  counsel has had the opportunity t o  engage i n  
d i  scovery, fac tual  i nvesti gation,  and any necessary 1 egal research. Such an 
interview provides the  opportunity t o  review w i t h  the c l i en t  the strengths 
and weaknesses of  the  prosecution case, t o  c l a r i f y  the c l i en t "  version of 
events i n  l i g h t  of o ther  known fac t s ,  t o  assess  potential  defense s t ra teg ies  
fo r  t r i a l  , t o  dl scuss any pl ea negotiations t h a t  may have occurred, and t o  
provide the  clf en t  w i t h  an objective appraisal of his o r  her s i tuat ion.  
Counsel should a l s o  describe the proceedings i n  which the c l i e n t  may have t o  
pa r t i c ipa te ,  e..g., t r i a l ,  plea,  evidentiary heari ng,  or  sentencing, and f u l l y  
explain the  c l ~ e n t "  ro le  i n  them. 

18. . Counsel shaf 1 seek t o  
obtain expert  a ss?  stance,  including 9 nvestigation,  needed t o  meet the 
prosecution case o r  prepare a defense. 

13. . Counsel shall  be famil iar  with the law 
appli cable "t the  offense(s1 charged, l e s s e r  included offenses,  potentlal 
defenses, and the  admi s s i  b i  1 i t y  of potential prosecution and defense evidence. 

20. . Where necessary fo r  
preparation of the  defense, counsel shall  obtain and read t ransc r ip t s  of pr ior  
proceedings i n  the  case o r  i n  related proceedings. 

COMMENT: Transcri p t s  of the prel imi nary exami nation o r  probable cause 
heari ng and any p r e t r i  a1 evi dentiary hearings should routinely be obtained fo r  
t he i r  potent ia l  u t i  1 i  t y  as impeachment tools  a t  t r i a l .  Pr ior  t r i a l  
t r ansc r ip t s  should be obtained i f  there has been a mis t r ia l  in the case. If 
the c l i e n t  i s  being r e t r i ed  a f t e r  an appeal, o r  i f  the c l i e n t  has been 
separately t r i e d  on the  re la ted  charges, such t ransc r ip t s  may be invaluable 
not only fo r  impeachment b u t  f o r  analyzing the  prosecution" t r i a l  s trategy.  
For the same reasons, attempts should be made t o  obtain t r ansc r ip t s  of the 
proceedings i nvol v i  ng co-defendants who have been separate1 y t r i  ed fo r  the 
offense(s1 w i t h  which the  el i ent  i s  charged. 

21. . Cdhenever there  ex i s t s  a good f a i t h  
reason t o  believe t h a t  the applicable law may e n t i t l e  the c l i en t  t o  r e l i e f  
which i s  w i t h i n  t h e  court" discret ion t o  grant ,  counsel should consider 
f i  1 i ng an appropri a t e  m t i o n .  

22. . After consultation w i t h  the 
c l i en t ,  counsel shal l  decide whether t o  f i l e  a motion o r  t o  ref ra in  from 
f i l i n g  a mation and inform the c l i en t  of any motions f i l ed .  

23. . The motions counsel should consider f i l i n g  
i ncl ude: 

(a) p r e t r i a l  motions reasonably avai lable  on the fac t s  which m i g h t  
lead t o  reduction o r  dismissal of the charge(s1; 

( b )  motions t o  suppress i 11 egal 1 y obtai ned evidence; 



(c )  motions t o  exclude arguably inadmissible substantive or 
impeachment evidence which i s  damaging t o  the defense unless there 
i s  s t r a t eg i c  benef i t  t o  the c l l en t  i n  having evidence admitted; 

( d )  procedural motions required by the fac t s  of the case t o  ensure the 
fa i rness  of the proceedings and t o  preserve claims f o r  appellate 
revi ew. 

EMT: (a )  P re t r i a l  motions which may lead t o  reduction o r  di  smi ssa l  of 
the charge(s1 include m t i o n s  t o  quash, m t f o n s  t o  dismiss based on double 
jeopardy, speedy t r i a l  grounds, or  applicable ru les  s e t t i ng  time l imi t s  for  
the commencement of proceedings fncluding the I n t e r s t a t e  Agreement on 
Detai ners,  and chall enges t o  the  cons t i tu t iona l i ty  of the appl i cab1 e s t a t u t e ,  
the exerc ise  of the prosecutor" charging d i sc re t ion ,  o r  the  waiver of a 
juvenile c l i e n t  t o  the c i r c u i t  court.  

(b) One of counsel 's  most important tasks i s  t o  minimize damaging 
evidence avai 1 able t o  the  t r i  er-of-fact. Therefore, counsel should normal 1 y 
make any avai lab1 e motion t o  suppress unconsti tut ional  1 y obtai ned evidence and 
conduct evidentiary hearings necessary t o  develop a record i n  support of such 
motions. The evidence susceptible t o  suppression may include t he  f r u i t s  of 
i 11 egal searches o r  se izures ,  statements o r  confessions obtained i n  viol at ion 
of the  c1 i en t"  r i g h t  t o  counsel or  privi lege against  self- incrimination,  and 
i den t i f i c a t i on  testimony obtained i n  violat ion of the c l i e n t  @ s  r i gh t  t o  
counsel o r  as  the r e s u l t  of suggestive ident i f ica t ion procedures. 

( c )  Counsel should analyze the admi s s i  b i  l i t y  of anticipated 
prosecution evidence and should resolve evidentiary questions through pre t r i a l  

when possible.  In par t icular ,  motions i n  l imine should be 
employed t o  determine the  a v a i l i b i l i t y  of a c l i en t"  p r i o r  convictions for  
impeachment purposes so t h a t  the  c l i e n t  may make an informed decision about 
whether t o  t e s t i f y .  

(d l  Counsel has a continuing duty t o  ensure t h a t  proceedings are 
conducted 1 n a f a i r ,  unbiased manner. Circumstances may a r i s e  a t  any stage of 
the proceed! ngs requiring act ion by counsel t o  protect  the c l i en t "  r igh t  t o  a 
f a i r  t r i a l .  Among the more comon procedural motions t h a t  may be needed are 
those which concern the following subjects:  the c l i e n t ' s  competence t o  stand 
t r i a l ,  changes of venue, challenges t o  the jury array,  the joinder or  
severance of charges o r  defendants, continuances, enforcement o f  discovery 
orders ,  d i  squal l f i  cation of the  t r i a l  judge, the competence of prosecution 
witnesses, sequestrat ion of witnesses, the c l i en t  ' s appearance in shack1 es or  
j a i  1 c lo thes ,  o r  mis t r i a l s  required by the conduct of t r i a l  par t icfpants .  

24. . Counsel shall  s t r i v e  t o  develop a legal ly  
cor rec t  and factual  1 y p l  ausi bl e s t ra tegy for  t r i  a1 . 
25. . Counsel shal l  f i l e  timely 
notices of aff irmative defenses i f  required by law. 

ENT: C o m n  affirmative defenses which requi re  f i l i n g  w i t h  the court 
and notice t o  the prosecution i ncl ude insanity,  dimi n i  shed capaci t y  and a1 i bi . 
26. . Hhere appropriate, counsel shal l  attempt to  
negoti a t e  the most favorabf e plea agreement possible under the  ci rcumstances. 

ENT: To negotiate a plea ef fect ively ,  counsel must be famil j a r  w i t h  the 
s t rengths  and weaknesses of the  prosecution case, w i t h  the value t o  the c l i en t  



of any concessions the  prosecution may of fe r ,  and w i t h  the r i s k  t o  the  c l i en t  
of any concessions the  defense may make. Counsel must a l so  consider the 
various pleas t ha t  may be available,  including pleas of g u i l t y ,  nolo 
conbendere, gui l t y  b u t  mental l y i l l ,  and conditional pleas.  Al though the 
ultimate decision whether t o  plead gu i l ty  i s  the c l ient" ,  counsel may 
invest igate  the posslblility of a favorable plea o f f e r  despi te  the  c l i e n t l s  
s ta ted  in tent ion not t o  plead gui l ty .  

27. Counsel shall  accurately 
evaluate and promptly convey t o  the c l i en t  any o f fe r s  of a negotiabed plea; 
the decision whether t o  accept o r  r e j e c t  a plea i s  the c1 i e n t h .  

EWT: Counsel should not recommend acceptance of a plea bargain un t i l  an 
invest igat ion of the Pacts has been completed and counsel has analyzed the 
conk01 1 i ng 1 aw and the evi dence "Ikel y t o  be i ntroduced a t  tri a1 . Counsel 
shall  explain t o  the  c l i e n t  the  r ights  tha t  would be waived by a gf ea and the 
potential  consequences the c l i e n t  would face,  including the probable m i  nimum 
and maximum sentences, any mandatory minimum sentences, any sentences that  
could be consecutive, the probable conditions of probation, the  1 i kely amount 
of f ines  o r  r e s t i t u t i on ,  and any other potential  consequences, such as 
f o r f e i t u r e  o f  asse ts  and deportation. Counsel shall  advise the c l i e n t  o f  the 
actual value of any concessions offered by the prosecution. 

111. TRIAL 

28 . I f  the case proceeds t o  t r i  a1 , counsel 
should evaluate the c l i en t"  bees i n t e r e s t s  in deciding whether t o  waive a 
jury t r i a l  and discuss w i t h  the c l i en t  the considerations relevant  t o  that  
decision. The decision whether t o  waive a jury i s  u1 t imately the c1 i e n t k .  

ENT: Counsel must appraise the factors  relevant t o  t ha t  decision and 
advise the  cl  i ent accordingly. Counsel should never recommend waiving a jury 
sole ly  because a bench t r i a l  i s  a f a s t e r ,  l e s s  d i f f i c u l t  proceeding for 
counsel t o  conduct. 

29. Voir Dire. Counsel should seek personal information regarding 
prospective jurors ,  e i t he r  through voir  d i r e  o r  examination of jury 
questionnal res .  Counsel shal l  ask voi r d i r e  questions per t inent  t o  the  case. 
Where required,  counsel should submit voir  d i r e  questions t o  the  cour t .  

30. . Counsel shall  make an opening statement consonant 
w i t h  the  overall  defense s t ra tegy,  e i t he r  a t  the beginning of t r i a l  o r  the 
beginning of the defense case,  unless s t r a t eg i c  reasons d i c t a t e  otherwise. 

31, Cross-Exmjnatf on. Counsel shall  cross-examine and impeach prosecution 
witnesses t o  the extent  and i n  the manner which reasonably appears l j ke ly  to  
benef i t  the  defense. 

32. . Counsel may waive the  productbn of 
prosecution witnesses only where the appearance of those witnesses has no 
s t r a t eg i c  benefi t  Po the defense and the c l i en t  i s  informed of the waiver. 

33. . Counsel shall 
discuss w i t h  the c l i e n t  the  considerations relevant t o  the c l i en t "  decision 
whether t o  t e s t i f y  and shaf l recommend the decision which counsel believes to 



be i n  the c l i en t"  best i n t e r e s t .  The ultimate decision whether t o  t e s t i f y  i s  
the c l i e n t ' s .  

CWENT:  In consideri ng whether the c1i ent  shoul d t e s t i f y ,  vari ous factors 
should be evaluated. These factors  include the c'l i ent 3 ccosti.ittiona1 r ight  
to  t e s t i f y ,  his  o r  her r i gh t  not t o  t e s t i f y ,  the nature of the defense, the 
c l i e n t ' s  suscepti b i  l i  t y  t o  impeachment w i  t h  pri o r  conv-i c t i  ons o r  out-of-court 
statements o r  evidence t ha t  has been suppressed, the c l i en t "  demeanor, and 
the avai 1 i b i  l i t y  of o ther  defense o r  rebut ta l  evidence. The defendant 3 r ight  
to  t e s t i f y  does not include the rlight t o  commit perjury,  Harris v New Vork, 
401 US 222 (1971). Where counsel has concrete evidence of the c l i e n t "  in tent  
t o  tes"cjf f a l s e l y  (as  opposed t o  mere personal opinions about the  c l i e n t ' s  
c r e d i b i l i t y ) ,  counsel must attempt t o  dissuade the c1 i ent from so t es t i fy ing .  
In addi t ion t o  counsel 9 own ethical  obligations not t o  ppat ic ipate  i n  the 
presentation of perjured testimony, perjury may subject  the cl  i en t  t o  damaging 
impeachment a t  t r i a l ,  t o  an increased sentence i f  convicted, o r  t o  future 
prosecution on a perjury charge. I f  the  cl jent i n s i s t s  on t e s t i f y ing  f a l s e ly ,  
counsel should proceed in accordance w i t h  the applicable ru les  of professional 
conduct. 

34. - Counsel shall  s t r i v e  t o  prepare 
defense w i  tnesses fo r  d i r e c t  and cross-examination and advise them regarding 
appropriate courtroom dress and demeanor. 

35. . Counsel shall  object  t o  damaging 
inadmissible evidence unless the benef i t  t o  the c l i en t  from i t s  admission 
outweighs the harm, and shal l  make such other objectfons as  a r e  necessary to  
protect  the c l i en t"  r i g h t  t o  f a j r  t r i a l  and t o  appel la te  review. Where 
defense evidence i s  excluded, counsel should make such o f f e r  of  proof as i s  
necessary t o  protect  the record. 

36. . Counsel shall  make reasonable e f fo r t s  
t o  produce witnesses and evidence necessary t o  present the defense case 
persuasively. 

37. . Counsel shall  move, outside the jury" presence, for  
a d i rected verdic t  a t  the c lose  of the  prosecution" proofs i f  appropriate 
reasons f o r  such motion ex i s t .  The motion should be repeated a t  the  close of 
the defense case. I f  t he  verdic t  i s  unfavorable t o  the c l i e n t ,  counsel should 
repeat the motion a f t e r  ve rd ic t  as a motion fo r  judgment of a cqu i t t a l .  

EMI: Since rnoving f o r  a directed verdic t  i s  a simple thing f o r  counsel 
t o  do which may have overwhelming benefi t  t o  the c l i e n t ,  the standard requires 
that  a motion be made whenever reasonable arguments in support a r e  available.  
Such motions must be made outside the jury" presence because of the  adverse 
inferences "iha may be drawn I f  a jury hears the court denying a directed 
verdic t .  While an appe l la te  court may always review the record for  
insufficiency of evidence, the  argument t h a t  the verdic t  was agains t  the  great 
weight of the  evidence may not be raised without giving the  t r i a l  court  the 
opportuni t y  t o  review t h e  evi dence. 

- 
, 428 Michigan 502 

(1987). 

38. . Counsel shall  present a closing argument w h i c h  
explains why the c l i en t  should not be found gui 1 t y  as charged. 



39. . Counsel shal l  request jury ins t ruc t ions  which 
present the  applicable law I n  a manner most favorable t o  the defense. Counsel 
shal l  ob jec t  t o  fns t ruct ions  which a r e  legal ly  erroneous o r  which, on the 
f ac t s  of the  case, a r e  unfai r ly  damaging t o  the defense and shal l  place on the 
record o r  i n  the court f l  l e  requests f o r  ins t ruct ions  which were denied by the 
cour t .  

IV. SENTENCE OR DLSPOSIPIOFJ 

40. 
Counsel shal l  aid the c l i en t  in preparing for  a presentence o r  disposit ional  
interview and shall  advise the  c l i e n t  of the potential  consequences of making 
any previously undisclosed admissions of gu i l t .  

41. . Where appropriate,  counsel 
shal l  provide t o  the  probation off1 ce r  favorable information about the  c1 i en t  
and information about the avai I abi 1 i t y  of sui tab1 e a1 t e r n a t i  ves t o  
incarcera t ion o r  detention. 

42. . Counsel shall 
review w i t h  the c l i e n t  the accuracy of any information t o  be presented t o  the 
sentenci ng judge, i ncl udi ng any disposit ional  repor ts ,  the presentence report 
and the sentenci ng i nformation report .  

43 . . Counsel shal l  seek 
a t  o r  before sentencing o r  d isposi t ion t o  have incorrect ,  unfavorable 
information i n  any report  corrected o r  s t r icken,  t o  have information added t o  
any repor t ,  and where applicable, t o  have harmful miscalculations of the 
sentencing guide1 i nes score recomputed. 

C M E N T :  Sometimes counsel may be ab le  t o  correct  errors i n  the  presentence 
o r  d i  sposi t i  onal report  through informal contact w i  t h  the probation o f f i c e r ;  
t h i s  may prevent misinformation from being presented t o  the sentencing judge. 
If e r ro rs  must be brought t o  the c o u r t ' s  a t tent ion,  counsel should recognize 
the importance t o  the c l i en t  of having the report  i t s e l f  corrected,  even i f  
the  judge e lec t s  t o  disregard t he  misinformation i n  sentencing o r  
d isposi t ion.  Upon imprisonment o r  detention, the presentence repor t  i s  
forwarded t o  the Department of Corrections o r  Department of Social Services 
and wil l  be used i n  determining the  c l ient"  s sec r i ty  c l a s s i f i c a t i on ,  
treatment program, and parole o r  re1 ease el igi b i  1 i ty .  tahere mu1 t i  p1 e changes 
a r e  needed, counsel should request preparation of a new report .  Counsel shall  
make a reasoable e f f o r t  t o  obtain a copy of the presentence repor t  before the 
day of sentencing o r  disposit ion.  

44. - Counsel shall  
present t o  the sentencing court information favorable t o  the c l i e n t  and 
sui lab1 e d i  sposit ional  a l t e rna t ives  t o  incarceration or detent ion,  where 
appropriate.  

45 - . Counsel shal l  aid the 
c l i e n t  i n  preparing f o r  a1 locution a t  sentencing or disposit ion.  
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I 

D e a i r  Mr. Robinson, 

Reference is made t o  me proposal submitted t o  .tfie Co 
S t a t e  Bar of ficfiigan requesting Lhat Ule Co 

rule t h a t  would aumorize me fomkt ion  of a c a m i t t e e  t o  consider 
and p romlga te  nr inbm standards f o r  t r i a l  at torneys i n  crhinalt: 
cases. 

T h i s  r e p e s t  was considered a t  me Court's ah in i s l r a i s ive  
conference on Septefaber 27, 1990. Tlhe Co favor the 
u ~ r d e ~ a k i n g  of Ure State Bar in tbis reg bel f eves 
m a t  -is is an a d i v i t y  w e l l  wi.25hin yo= autsfiority t o  address 
without Ule hpr imatu :  of a court  mXe. To Ulat d w e  w o a d  
encourage you to promulgate such standards (and o thers  i d  areas of 
me law which h tPte judgraent of the Stake Bar could p r o f i t  fro= 
m e  adaption of stillldards of p rac t i ce ) .  Tn keeping wim me s p i r i t  
i n  which such standards would be offered, we a r e  of f i e  view Ulat 
they should be adopted by Ure S t a t e  Bar only a f t e r  p*lication f o r  
coment  and t h a t  such standards would be advisory only. W e  would 
eqect  Ulat suksseqenk nrodification o2 a e s e  standas- would be 
accomplished by the  s m e  procedme which re su l t ed  i n  U.le.ir 
adoption; 

"rhe Court continues t o  take p r ide  i n  the e f f o ~ s  of Ule 
organized bar  t a  bprove  a e  standards of pract ice  i n  our courts  
and UIereby hprcve  the ~ a l i t y  of advocacy and tfte ~ a l i t y  of 
representation for  &fie people whom w e  a l l  seek t o  serve. 

Sincerely, 

Dorothy Connstock Riley 
Chief J u s t i c e  
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State Bar of Michigan 
Michael Frmck Building 

30fj T m e n d  Slreet JUDICIAL CONFERENCE 
bnsing, Michigan 48933 

Telephone (517) 372-9030 

March 10, 1997 

D. Larkin Chenault 
Wecutive Director 
State Bar of Michigan 
306 Tomsend St. 
Lansi.ng, MI 48933-2083 

Re: Proposed Assi~ed Counsel 
Standards 

Dear Larkin: 

At its meeting of March 7th, the Judicial Conference 
voted to approve the proposed Assigned Counsel 
Standards in aceordance with the Memo submitted by 
Judge Kenneth Post. f have attached a copy of Ju3ge 
Post's memo for your review. If you have any 
questions, please give me a call. 

a Kings ley 
Chailrperson 
Sudicial Conf erenee 

JCR : sp 

CG : J, Thomas Lenga 
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Po Hon. James C. Kingsley, Chairperson 

Judiciaf Confeence 

From Non, Kennelh D. Post 

58th Bstrid Court 

Subject Proposed Assigned Counsel Standards 

I have mviewed the Proposed Standards for Assign& Counsel (SAC), 
the Rmmmendation to adopt the same from the Stale Bar Standing 
Gamminw on Assigned Counsel Standanfs, and the September 28, 
1990 lelter of Vlen Chief Justi~e Riley. My nt~omniendalions 
conaming SAG are as fOr10ws. 

Provision #"1 enWed slates that " ~ u n s e l  shalf 
condud a timely investigation of Ule prosewtion case and potenlialv 
viable defense ~eories'. 

In the Gomments following (his s&on state the "...extent of the 
inve-atian may dependjng on the facts and &reurnstances of Vle 

empties supfled. 

This is an undue burden for defense counsel. It could lead to lenglhy 
delays in tt\e tesolutlon of mses Mi& are largely vriltr out merit. 
Defense wunsel muld be challenging Uleir o v ~ ~  cfients intentions 
concerning tRe resofirtion of n\e many times and *out g d  
muse to do so, i.e. mental illness or inccmpetency. Defense munsel 
are mpable of sorling the evidence to &tennine lUle level of 
investigation that is necessary. 

I suggest the ianguage *... regardless of tf-ie dients admission of f m s  
indicating guiN or the dients' expressed desire to plead guilly" be 
elminated and r e p l a d  with "..,Ule duty to investigate is impant." 
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I see nothing else in the SCIG that is objectionable. 

It is not& mat the State Bar has been working on this since 1978. It 
has been redraFted numerous times and appears headed for passaga. 
The State Trial hurl's Adminislratim Cammitfee recommended &at 
this be adopted as "guidelines" m&er than standards. I believe: this has 
me&l. f his waul& be in keeping with Justice Rileyr;"qggestions in 
1990 "that sush standards ... be advisory on&." 

The Judicial CoLtnsel should consider Mat taking a favorable 'ws~on  
on V1e SAC may result in higher cost for court apwinted counsel men 
eantracts are negoliated. 

I tnrst this will assist Ule JudiGial Conferen- in fomulating a response 
to the Repmsentative Assembly. 
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