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DEFENDANTS’ RESPONSE AND BRIEF IN OPPOSITION TO MOTION
FOR CLASS CERTIFICATION AND APPOINTMENT OF CLASS COUNSEL

Defendants oppose Plaintiffs’ motion, responding first to the numbered paragraphs:

1. The complaint and the motion are inaccurate and misleading in proposing this
description. “Custody” falsely implies that DHS keeps any child in foster care involuntarily and
disregards the fact that some children remain wards of their respective juvenile courts. In
addition, some children are DHS wards, under the supervision of the Michigan Children’s
Institute, which serves as their guardian.

2. Denied.

3. Denied, as stated. Roughly one hour before filing the motion, Ms. Bartosz
emailed an Assistant Attorney General who had not yet appeared for Defendants (because at that
point no Defendant had been served with the summons and complaint), requesting that he concur
in the motion. The Assistant Attorney General stated that he could not respond until service had
been affected and he had formally notified the Court that he represented Defendants. But
because Defendants cannot acquiesce in the motion, they do not object to the Court’s hearing it.

For these reasons, and for those identified in the ensuing brief, Defendants ask the Court

to deny the motion for class certification.



CONTROLLING AUTHORITY

F.R. Civ. P. 23



This lawsuit asks the Court to oversee the lives of thousands of Michigan children, each
of whom is already a party in state juvenile court proceedings. Without identifying a specific
“trigger” for this complaint, Plaintiffs decided it was “Michigan’s turn” for a lawsuit.*

Plaintiffs have named as Defendants Michigan’s Governor, Jennifer Granholm, its
Department of Human Services [“DHS”] Director, Marianne Udow, and two DHS officials.
DHS becomes involved with children in many roles. First, under the Child Protection Law,?
DHS is required to investigate reports of alleged abuse or neglect of a child. When the
investigation is complete, the DHS protective services worker may file a petition to ask the local
juvenile court to take jurisdiction over the child.®> 1t may also ask the local prosecutor to review
its findings to see if criminal charges are appropriate. The juvenile court may then take
jurisdiction over the child, as an abuse/neglect or a delinquency case.* If it takes jurisdiction, the
juvenile court then decides whether to follow DHS’s recommendation whether an abused or
neglected child should be removed from the home, placed with relatives or in foster care.

Once a child is in a juvenile court’s jurisdiction, DHS or a contract agency (under DHS
direction) monitors his or her progress. DHS can arrange counseling or other treatment, not only

for the child but also for the other family members. Where possible, DHS is required to work

! Children’s Rights, Inc.’s website, http://www.childrensrights.org, stated (as of August 3,
2006): “When Children’s Rights is asked to participate in a campaign to reform a state or local
child welfare system, our legal team first evaluates all available data and explores every possible
avenue for change before a decision is made to take legal action.” In point of fact, before filing
this suit, Children’s Rights met with Defendants exactly once, and even this meeting occurred
after it announced its plans to sue Michigan. It disregarded suggestions that it act as another
resource to help Michigan, which has demonstrated at least two years of positive change in child
welfare issues. It also disregarded requests from Michigan’s advocates not to sue in Michigan.
2 Mich. C. L. 8§ 722.621-722.638.
¥ Mich. C. L. § 712A.2 outlines the juvenile court’s jurisdiction.
* Plaintiffs have focused on children who enter the state through abuse or neglect petitions,
rather than through delinquency petitions, so this brief will not discuss the latter at length.
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http://www.childrensrights.org/

toward preserving the family by reuniting the child with his or her parent(s).> DHS files a report
on these activities with the juvenile court, typically at least once per calendar quarter.

If a child is temporarily placed with relatives, neither state nor federal law requires those
relatives to be licensed. But an unrelated family must be licensed in order to care for a child.
Although everyone prefers it when a child fits comfortably into his or her first out-of-home
placement, DHS may need to recommend and effect a change in placement. Ideally, the child
should be moving toward permanent placement within a year after the juvenile court takes
jurisdiction. This “permanent” placement may be a return home, adoption, or longer-term foster
care. But many factors delay permanency, including problems with the biological parents,® the
age and emotional make-up of the child, and the availability of willing adoptive parents in the
county. The federal regulations also recognize that other permanency plans may be appropriate.
The juvenile court judge (or magistrate) becomes familiar with each of these factors, however,
and works with DHS, the lawyer for the child, the parents, and the local prosecutor’s office, in
order to assure that each child’s placement remains in his or her best interest.

In 2004, Governor Granholm appointed Marianne Udow to be the Director of DHS (then
known as the “Family Independence Agency.”) Ms. Udow and her staff consulted with national
experts — e.g., the Annie E. Casey Foundation’ — to review all aspects of DHS’s involvement in
child welfare and to facilitate improvements. She also formed a task force with Michigan

Supreme Court Justice Maura Corrigan® to examine these issues and provide recommendations.

> See, Mich. C. L. § 712A.19a.
¢ When one or both of the parents have substance abuse problems, it often takes more than a
year for it to become clear whether the parent(s) can control their problems well enough to
resume caring for the child(ren).
" http://www.aecf.org/ states: “The primary mission of the Foundation is to foster public policies,
human service reforms, and community supports that more effectively meet the needs of today’s
vulnerable children and families.”
& Justice Corrigan also served on a Pew Commission committee focusing on these issues.
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Under Ms. Udow’s leadership, the “Family to Family” initiative began in Wayne County
on a pilot basis, and is spreading throughout Michigan’s 83 counties. This program establishes
community partnerships, neighborhood-based recruitment, retention, training and support of
foster parents, self-evaluation and team decision-making. In August 2006, Ms. Udow added 51
new workers in the foster care area, so as to reduce the size of their caseloads. DHS recently
secured a Title IV-E waiver that makes additional federal funds available for child welfare.

Notwithstanding the evidence of the substantial progress DHS has made during the past
two years, Plaintiffs contend that this progress is not occurring quickly enough. So, rather than
working with DHS to provide additional advice, funds or guidance regarding these issues,
Plaintiffs leapt directly to their “last resort,” litigation.

As Defendants argue in a separate motion, Plaintiffs’ “Next Friends” do not have
authority to represent the children in this complaint. And, if they had such authority, they lack
standing to assert a causal connection between the children’s individual injuries and the alleged
systemic problems for which they seek relief. Finally, because each of the individual plaintiffs —
and the class they purport to represent — is already a party to a juvenile court proceeding, in
which he or she can raise all of the issues he or she has standing to raise here, this case is an
excellent candidate for dismissal based on abstention grounds. If the Court does not dismiss or
abstain, Defendants will file a second motion, asking that the complaint be dismissed because

Plaintiffs fail to state a cause of action for which relief can be granted.



ARGUMENT

PLAINTIFFS FAIL TO MEET THE
PREREQUISITES OF F. R. CIV. P. 23.

A. Plaintiffs do not meet the numerosity requirement.

Plaintiffs first argue that the class they describe is so numerous as to make joinder of all
members impracticable, within the meaning of F.R. Civ. P. 23(a)(1). Brief at 9-10. Plaintiffs
allege that “[a]s of March 2006, almost 19,000 children resided in the foster care custody of
DHS.”® In so doing, Plaintiffs use the term “custody” carelessly. Under Michigan law, the
juvenile court judge may retain jurisdiction over a child and refer him or her to DHS for care and
supervision. Or the juvenile judge may “commit” the child to DHS. Under the former course,
the child remains a court ward and cannot accurately be described as being “in DHS custody.”

If even half of the “almost 19,000 children” were unquestionably members of the putative
class, Defendants would not question that Plaintiffs met this requirement. But, the vast majority
of this putative class cannot claim they have been subjected to harm, either physical or
emotional, while in foster care. The vast majority of this putative class cannot claim that they
lack appropriate services while in foster care. And the vast majority of this putative class cannot
claim that they are not appropriately placed.

But to the extent that any individual class member could state any of Plaintiffs’ claims, he
or she should have pursued that claim through the juvenile court proceeding. His or her “lawyer-
guardian at litem” and the juvenile court are required by Michigan statutes*® and Court Rules™
to assure that each child’s placement and services are in his or her best interest.

Plaintiffs have not met the numerosity requirement.

® Complaint, { 80.

 Mich. C. L. 8§ 712A.17d (j) requires this individual “[t]o monitor the implementation of case
plans and court orders, and determine whether services the court ordered for the child or the
child’s family are being provided in a timely manner and are accomplishing their purpose. The
lawyer-guardian ad litem shall inform the court if the services are not being provided in a timely
manner, if the family fails to take advantage of the services, or if the services are not
accomplishing their intended purpose.”

' Mich. C. R. 3.902(B).



B. Plaintiffs’ claims concern disparate guestions of law.

Plaintiffs next contend that there are common questions of law shared by the proposed
class. Brief at 10-14. Defendants disagree. Because the putative class is spread across 83
Michigan counties, and each of them has an open juvenile court file, their issues diverge. Each
class member has had an opportunity to raise specific concerns with his or her placement,
treatment or services in his or her juvenile court proceeding.

Plaintiffs disregard the fact that they could seek and secure placement, services or

permanency through their juvenile courts. Instead, they ask the Court to assume:

(A) an individual child’s delay in receiving permanent placement or necessary
services cannot be resolved in his or her juvenile court proceeding;

(B) any such delay must be due to problems pervading the child welfare system;
and therefore

(C) all individual children can assert a claim to correct these perceived systemic
problems.

I%is “instructive” on this

Based on this series of assumptions, Plaintiffs contend that Baby Nea
issue. But because the assumptions are unsupported, Baby Neal is inapposite.

In Baby Neal, the plaintiffs joined in an attack on the City of Philadelphia’s Department
of Human Services only after the State of Pennsylvania’s licensing agency, the Department of

Public Welfare, determined that the City had

failed (1) to satisfy legal mandates for child protective services investigations;

(2) to adhere to the caseload maximum of 30 cases per caseworker; (3) to assign
to a substantial number of foster children a caseworker to monitor foster care
placement and to ensure that the children received necessary and appropriate
services; (4) to ensure that foster parents received the training necessary to permit
them to care for foster children; and (5) to provide any child whose records were
reviewed with an adequate case plan.*™

As a licensee, the City Department was subject to the terms and conditions of its license, which
spelled out specific expectations as to, e.g., caseloads. Some of these explicit expectations

directly affected all of the children in the City’s care. For the City of Philadelphia to refute the

2 Baby Neal v. Casey, 43 F.3d 48 (3" Cir., 1994), Brief at 13.
3 Baby Neal, 43 F.3d at 52-53.
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State of Pennyslvania’s findings, it needed to show it had complied with the license’s terms and
conditions. Given its pre-existing licensing agreement between city and state, Philadelphia could
not avoid the conclusion that the State’s findings impacted the entire class of foster parents and
children the City served.

But there is no license or other agreement vis-a-vis the State of Michigan’s operation of
its child welfare program. Plaintiffs are, in essence, asking the Court to create such a document,
and to compel Defendants’ adherence. Because no such document now exists, however,
Plaintiffs’ analogy to Baby Neal is misplaced. Given the dissimilarity of each child’s individual
interests in receiving care, permanency, or a licensed caregiver, Plaintiffs cannot assume that the
Court will interpret state or federal law to create a license-like prescription of child welfare-
related requirements that will apply to all of the putative plaintiff class. Nor can they parlay such
an assumption into a conclusion that their complaint raises common questions of law.

Assuming the Court does not distinguish Baby Neal on this basis, Defendants will
continue its analysis. The cases on which Baby Neal relied recognize that the application of a
particular policy may have different impacts on each individual in the class, but nonetheless
affect everyone. For instance, in discussing a Supreme Court ruling on the commonality

requirement, the Court observed:

Rejecting an argument that the applicable statute only invited suits by individuals,
the court explained that “class relief is consistent with the need for case-by-case
adjudication,” especially where “it is unlikely that differences in the factual
background of each claim will affect the outcome of the legal issue.”**

The individual Plaintiffs have not identified any problem that he or she has experienced as an
individual that could not be remedied on a case-by-case basis. On the other hand, the problems
that Plaintiffs’ attorneys see with the entire child welfare system do not unequivocally cause any
individual child’s inability to secure the services or permanency he or she needs.

This disparity — between individual interests and systemic interests — underscores the

inappropriateness of the class action mechanism in this case. There is a federal agency that is

“ Baby Neal, 43 F.3d at 57, citing Califano v. Yamasaki, 442 U.S. 682, 701 (1979).
5



charged with measuring the performance of a child welfare system on the whole. For instance, if
the federal agency that oversees DHS’s compliance with Title IV-E* — the U.S. Department of
Health & Human Services’ Administration for Families & Children [“ACF”] — had determined
that Michigan had systematically violated children’s rights, there might be a closer analogy to
Baby Neal. In the alternative, if Defendants had published a policy that prevented some or all
Plaintiffs from receiving needed services, or from securing appropriate placement, and if that
policy were subject to statutory or constitutional challenge, the Court might find that the
commonality requirement was met.

But here there were no such ACF findings, and there is no such policy. On the contrary,
the 2004 ACF audit found problems with some juvenile court jurists’ written findings regarding,
e.g., whether there had been “reasonable efforts” to prevent removal of specified children from
their homes. Although these formalities are necessary to secure Title IV-E funding, ACF did not
question that either DHS or the juvenile courts were protecting the children’s best interests. And
because even these findings are on appeal,'® they are not yet enforceable and thus not remotely
analogous to Pennsylvania’s findings regarding Philadelphia’s licensure.

In fact, Defendants’ policies — and statutes and court rules — require that each juvenile
court and each lawyer-guardian ad litem assure that each child is receiving appropriate services,
treatment and placement. On the other hand, Defendants have no policies that block any child
from receiving appropriate services or placement. Although Plaintiffs want to pretend that
Defendants have a policy of deliberate indifference toward these children’s needs, there is no
substance to this pretense.

Plaintiffs” representative Children’s Rights, Inc., is currently pursuing a similar action

against the State of Nebraska.'” In a comprehensive 199-page Report and Recommendation, *®

5 Title IV-E of the Social Security Act is 42 U.S.C. 88 670 et seq.
% In Decision number 2048 (10/6/06), the DAB reversed ACF’s findings on one of the error
cases. This means that the State only needs to reverse two of the remaining error cases to come
into substantial compliance.
' Foreman v. Heineman, U.S.D.C. Dist. Nebraska No 04:05CV8241.
8 Attachment A.
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which addressed motions for class certification and on the merits, the Magistrate recommended

that the Court refuse to certify the class. Analyzing the commonality requirement, he observed:

The plaintiffs have challenged a whole host of actions and the various affects [sic]
of those actions on a whole host of wards. They challenge all, or nearly all,
aspects of Nebraska’s child welfare system. There is no benchmark for
determining when the State’s policies--considered as a whole--or its allocation of
funds--considered as a whole--have reached the “reasonable professional
judgment” standard for the benefit all members of the class, as opposed to the
individually named plaintiffs.*®

Recognizing the broad scope of relief Plaintiffs sought — essentially to “obey the law”
and to conform to “reasonable professional judgment,” the Magistrate observed that alleged

violations of such an injunction would require a case-by-case analysis:

Were the court to enter an injunction requiring the defendants to implement
policies directed at exercising “reasonable professional judgment” on behalf of
each child, any later attempt of any child seeking to enforce the judgment, or to
find the State in contempt, would require this court to review that child’s unique
circumstances.

Given that the majority of the putative class already receives appropriate services,
treatment and placement, it follows that any exceptions to this rule result from child-specific, or
family-specific, or county-specific anomalies. For all of Plaintiffs’ sound and fury, a collection
of such local and individual issues does not meet the commonality requirement. Defendants urge
the Court to adopt the Foreman Magistrate’s analysis in this regard.

C. Plaintiffs’ claims are not typical.

Plaintiffs next argue that their claims are typical of those of the class. Brief at 14-15.
Because the vast majority of the putative class receives appropriate services, treatment, and
placement, the concerns that the named Plaintiffs allege are by definition not typical of the class.
If the named Plaintiffs or any other putative class member — through his or her lawyer-guardian
ad litem — believed that he or she was not receiving a necessary covered service, treatment or

placement, then he or she has a ready forum in which to vindicate that belief.

9 Slip Op. at 104.



Meanwhile, a child in Hancock County has no conceivable interest in the foster care
staffing levels in Wayne County. Nor has an Alcona County child any reason to ask that a
Berrien County child receive a greater spectrum of services. The Foreman Magistrate drew a
similar conclusion.?® Plaintiffs” blunderbuss attack on Michigan’s fundamentally hale child
welfare system does not camouflage the fact that Children’s Rights, Inc., is more concerned with
making a media splash than it is with addressing any particular child’s specific concerns.
Plaintiffs do not meet the typicality requirement.

D. The named plaintiffs will not adequately represent the class’s interests.

Plaintiffs next argue that they meet F. R. Civ. P. 23(a)(4), because they will adequately
represent the class’s interests. Brief at 15-16. Defendants are filing a separate motion to
dismiss, in which they challenge the authority of the Plaintiffs’ lawyers guardians ad litem, and
of the wholly unrelated Berrien County “next friend” to pursue this action on behalf of children,
four of whom are wards of the Wayne County Courts, and two of whom are wards of the
Michigan Children’s Institute [“MCI”]. Plaintiffs’ “next friends” did not seek permission from
any of the parents, the Courts whose wards they are, or from MCI, before bringing this action.
But they were required by state law to secure such permission.

And as seen in the previous section of this brief, the putative class members’ interests are
neither identical nor overlapping. This becomes more evident if Plaintiffs were to recognize that
the State’s budget is a “zero-sum” operation. For instance, if 100 of the children’s unlicensed
relatives were to become licensed — voluntarily or otherwise — this would draw approximately $1
million more per year from the State’s budget.?* But these funds do not materialize from thin
air. They must be transferred away from other government services, particularly those services
considered “optional,” e.g., Medicaid-covered dental care for adults. But, more concretely, if the

State were to hire five more foster care workers, and assign them all to Wayne County, Plaintiff

20 1d. at 108.
L 1t is plausible that some of this increase might be subject to federal “matching” funds under an
ACF-administered program.
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Lisa J (in Berrien County) might be shortchanged. Thus, her interest does not necessarily
coincide with that of the other named Plaintiffs. Plaintiffs have not met this requirement.

E. Plaintiffs have not met their burden to show that certification is warranted.

Plaintiffs next contend that, assuming they met the F.R.Civ.P., Rule 23(a) criteria, the
proposed class fits squarely within Rule 23(b). Brief at 17-18. Plaintiffs have not shown that
Defendants have acted, or refused to act, with regard to the entire putative class. If six thousand
children entered foster care in 2005, and 3000 of them were placed for adoption, at least half of
this group has no grounds to complain about delays in achieving permanency.

Nor is there a basis for Plaintiffs to assume that the other 3000 of these children
“languished” beyond that year due to reasons within any of the Defendants’ power or
responsibility to remedy. In fact, the reasons any particular child may have stayed in foster care
vary from child to child. He or she might be close to emancipation. He or she might have a
parent who desperately wants to reunite with the child, but is unable to master the parenting
skills the supervising juvenile court or DHS worker thinks are a necessary prerequisite. Because
a Juvenile Court has exercised jurisdiction over each of these cases, that Court is in the best
position to determine whether the child needs more or different services, or whether the
placement should be changed.

Defendants have been working diligently to improve the child welfare system for more
than two years. This requires cooperation among child advocates, all three branches of Michigan
government and ACF. It does not need the divisiveness of litigation. Nor does it need a New
York group — however well-intentioned — to second-guess, redirect, or derail its progress. At this
point, these issues are best left to the Juvenile Courts having jurisdiction and the state officials

having responsibility for the system.

F. Plaintiff Children’s counsel will not fairly and adequately represent the interests
of the Plaintiff class and should not be appointed class counsel.

It is also questionable whether Plaintiffs met their burden with regard to the qualifications

of counsel. At the time the complaint was filed, two out of the four New York attorneys



ostensibly representing Plaintiffs were not admitted to practice in this District. While attorney
Marcia Lowry has a history of bringing essentially similar lawsuits across the country, she
appears to rely heavily on local counsel to assure compliance with procedure.

CONCLUSION
For these reasons, Defendants pray for an order denying Plaintiffs’ motion for class

certification.

Respectfully submitted,

Michael A. Cox
Attorney General

/s/ William R. Morris

Assistant Attorney General

P.O. Box 30758

Lansing, M1l 48909

e-mail: morriswr@michigan.gov
Phone: (517) 373-7700

Fax:  (517) 335-1152

Date: November 13, 2006

CERTIFICATE OF SERVICE

I hereby certify that on November 13, 2006, | electronically filed the foregoing paper
with the Clerk of the Court using the ECF system which will send notification of such filing to
the following: Marcia Robinson Lowry, Susan Lambiase, Sara Michael Bartosz, Elissa Hendler,
Richard Landau and Heidi Naasko.

s/William R. Morris

Michigan Department of Attorney General
P.O. Box 30758

Lansing, M1l 48909

Phone: (517) 373-7700

E-mail: morriswr@michigan.gov
Attorney Bar No. P31957
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| NTRODUCTI ON

The plaintiffs’ conplaint requests declaratory and
injunctive relief under 42 U . S. C. § 1983 agai nst Dave Hei nenan,
Governor of the State of Nebraska, and Nebraska Departnent of
Heal th and Human Services (“HHS’) enpl oyees Nancy Montanez, Joann
Schaefer, Richard Nel son, Dennis Loose, and Todd Reckling in
their official capacities (collectively referred to as the
“State”). The conplaint alleges that nanmed plaintiffs, Carson
P., Paulette V., Danielle D., Cheryl H, Jacob P., Bobbi W, and
Hannah A., are each foster children in the | egal custody of the
HHS. Filing 64 (Arended Conplaint), 11 11-24. The HHS Ofice of
Protection and Safety drafts child welfare policy, and devel ops
and operates Nebraska's public child welfare prograns, including
its foster care and adoption progranms. Filing 64 (Anrended
Complaint), T 27.

The naned plaintiffs seek “declaratory and injunctive
relief against Defendants to stop continuing violations of the
| egal rights of Nebraska' s foster children and to prevent
Def endants, by their actions and inactions, fromcontinuing to
harmthe very children that rely on the State for their care and
protection.” Filing 64 (Arended Conplaint), T 2. They further
seek | eave to pursue a class action on behalf of “[a]ll foster
children who are or will be in the |legal custody of [the
Nebr aska Departnment of Health and Human Services], including
t hose all eged or adjudicated to be abused, neglected or
abandoned by their parent, guardi an or custodian, and those
al |l eged or adjudicated to be wayward, uncontroll able or
habitually truant.” Filing 64 (Arended Conplaint), | 35.
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THE PLAI NTI FFS" CLAI M5

The naned plaintiffs claimthe State’s actions or inactions
ininmplenmenting its child welfare systemviolate the United
States Constitution, federal statutes, and contracts between the
State and the United States. See filing 42 (Report of Parties’
Pl anni ng Conference), pp. 5-11. They allege the State has and
continues to deprive them of procedural and substantive due
process rights in violation of the Fourteenth Amendnent to the
United States Constitution, (see filing 42 (Report of Parties’

Pl anni ng Conference), pp. 5 9-10 (Caims | & V)), and their
right to famlial association secured under the First, Ninth and
Fourteenth Amendnents. See filing 42 (Report of Parties’

Pl anni ng Conference), pp. 8-9 (daimlV).

The naned plaintiffs allege that HHS actions or inactions
violate their substantive due process rights by:

. failing to protect foster children in HHS custody
from physical, enotional, and devel opnental harm

. allowing their condition to deteriorate;

. requiring themto remain in state custody
unnecessarily;

. failing to house themin the |l east restrictive,
and nost appropriate and famly-1i ke placenent
war r ant ed under the circunstances; and

. failing to provide treatnment and services rel ated
to the cause of their confinenent and in
accordance with reasonabl e professional judgnent.

Filing 42 (Report of Parties’ Planning Conference), pp. 5-6
(Claiml). See also filing 64 (Arended Conplaint), { 182-83.
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The plaintiffs allege the State violates certain provisions
of the Adoption Assistance and Child Wl fare Act of 1980, as
anmended by the Adoption and Safe Fam lies Act of 1997
(“AACWA/ ASFA") and its regulations; specifically 42 U S. C. 88§
622(b) (10)(B), 627(b)(2), 671(a)(1l), 671(a)(10), 671(a)(1l1),
671(a)(15), 671(a)(1l6), 671(a)(19), 671(a)(22), 672, 675(1),
675(4), 675(5)(B), 675(5)(D), 675(5)(E), and 45 CF.R Parts
1355-1357. The plaintiffs claimthe defendants viol ate these
statutes and regul ati ons by:

. failing to formulate and inplenent a tinely
witten case plan containing mandat ed el enents;

. failing to tinely file petitions to term nate
parental rights, or having a docunented and
conpelling reason for failing to do so;

. failing to provide planning and services for
per manent placenment of children whose permanency
goal is adoption;

. failing to facilitate the child s return to the
famly honme or the permanent placenment of the
child in an alternative permanent hone;

. placing children in famly foster hones or
institutions that are not |licensed, re-licensed
and operated in conformty with national
st andar ds;

. failing to provide services to protect the
child s safety and health

. failing to have health records reviewed, updated,
and supplied to foster parents or other foster
care providers with whomthe child is placed at
the tinme of placenent;

. failing to pay mai ntenance paynents to foster
parents in an amount that covers the actual cost
of the child s needs; and
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. failing to provide services to help children who
have reached the age of 16 in the transition from
foster care to independent I|iving.

Filing 42 (Report of Parties’ Planning Conference), pp. 6-7
(CAaimll). See also filing 64 (Anended Conplaint), 1Y 184-86.

The plaintiffs further allege the State violate certain
provi sions and regul ations of the Early and Periodic Screening,
Di agnosi s and Treat ment program of the federal Medicaid Act
(“EPSDT”); specifically, 42 U S.C. 88 1396, 1396a, 1396d(a),
1396d(r), 1396n(c), and 42 C.F.R Parts 420-421. The plaintiffs
clai mthe defendants violate these statutes and regul ati ons by:

. failing to assure each child receives periodic,
tinmely, and appropriate vaccinations and
boosters, |lead blood tests, and physical, nental,
dental, and eye exam nations, screenings, and
treatnments; and

. failing to provide each child with diagnostic,
screeni ng, preventive, and rehabilitative
servi ces for maxi mum reduction of physical and
mental disabilities and restoration to the best
possi bl e functional |evel.

Filing 42 (Report of Parties’ Planning Conference), pp. 7-8
(Caimlll). See also filing 64 (Arended Conplaint), 7 187-88.

The plaintiffs allege the State deprives themof their
rights to famlial association in violation of the First, N nth
and Fourteenth Amendnents to the United States Constitution.
See filing 42 (Report of Parties’ Planning Conference), pp. 8-9
(daimlV). See also filing 64 (Anended Conplaint), 1Y 189-90.

The plaintiffs claimthe State deprives them of
constitutionally protected property and liberty interests in
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federal and state entitlenments guaranteed by the AACWY ASFA, the
EPSDT, and Neb. Rev. Stat. 88 43-1311, 43-1312, and 43-292.02

wi t hout affording themthe procedural due process required under
the Constitution. See filing 42 (Report of Parties’ Planning
Conference), pp. 9-10 (CdaimV). See also filing 64 (Arended
Conpl aint), 911 191-94.

Finally, the plaintiffs claimthey are the intended
third-party beneficiaries of Title IV-E and Title IV-B State
Plan Contracts entered into between the State and the United
States Governnent, and they have been deprived of rights and
benefits owed to them under the terns of those contracts.
Filing 42 (Report of Parties’ Planning Conference) at p. 10
(daimVl). See also filing 64 (Anended Conplaint), 1Y 195-97.

THE PENDI NG MOTI ONS

The followi ng notions are currently pendi ng:

. The plaintiffs’ Mtion for Cass Certification and
Appoi ntmrent of C ass Counsel, (filing 11); and

. The defendants’ Mdtion to Dismss pursuant to Rule
12(b)(1) or, in alternative, Rule 12(b)(6) of the
Federal Rules of Cvil Procedure, (filing 70).

The pendi ng noti ons have been extensively briefed and raise
a nyriad of issues. The naned plaintiffs nove for certification
of a class defined to include:

Al foster children who are or will be in the |egal
custody of [the Nebraska Departnent of Health and Human
Services], including those alleged or adjudicated to be

abused, negl ected or abandoned by their parent,
guardi an or custodi an, and those all eged or adjudicated
to be wayward, uncontrollable or habitually truant.
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Filing 11 (Motion to Certify Class). See also filing 64
(Amended Conplaint), 9 35. The naned plaintiffs claimover 6000
children are currently subjected to deficient custodial care
provi ded by the State, the State’s conduct (or |ack thereof)
toward the naned plaintiffs while in foster care is typical of

t hat experienced by all nmenbers of the proposed class, and they
are willing and able to adequately represent the proposed cl ass.
Filing 11 (Motion to Certify O ass).

The defendants have noved to dism ss the plaintiffs’
conpl aint under Rule 12(b)(1) for |ack of standing and on the

basi s of Younger and Rooker-Fel dman abstention. The defendants
al so argue that the clains of naned plaintiffs who are no | onger
in HHS | egal custody because they have reached the age of
majority are nmoot. The defendants have al so noved to dismss
claims Il and I'll of the conplaint under Rule 12(b)(6), and
assert that plaintiffs cannot state a claimfor relief under
either the AACWA or the EPSDT because these federal statutes do
not create a private right of action.

These parties’ notions raise interrelated argunents. Many
of the facts submtted on the class certification notion are
al so argued in support of or in opposition to the defendants’
Rule 12(b) (1) notion to dismss for lack of standing. The
i ndexes of evidence filed by the defendants were offered to both
oppose the notion to certify the class and support the notion to
dismss. See filings 73 (Defendants’ |ndex of Evidence) and 74
(Def endants’ I ndex of Evidence Filed under Seal). The
plaintiffs have, in turn, argued that defendants’ evidence
supports the class certification notion and underm nes the
defendants’ notion to dismss. They have also filed a
suppl ement al i ndex of evidence in support of their notion for
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class certification, and have cited this evidence to not only
request class certification, but also oppose the notion to
dismss. See filing 82 (Plaintiffs’ Reply Brief--C ass
Certification), pp. 30-31, 34-36, 39, 44-52; filing 88
(Plaintiffs’ Brief--Mdtion to Dismss), pp. 42-47. Finally, the
defendants’ brief opposing class certification “incorporate[s]
the facts, argunents and authorities contained in Defendants’
Motion to Dismiss and Brief in Support of Defendant’s Mdtion to
Dismss. . . ,” (filing 71 (Defendants’ Brief--0C ass
Certification), pp. 3-4), and the plaintiffs have briefed the

i ssues accordingly. See filing 82 (Plaintiffs’ Reply Brief--
Class Certification), p. 36 n. 34.

The court’s determ nation of class certification therefore
enconpasses revi ew of the extensive record submtted for both
the notion to certify a class and the notion to dismss. To
facilitate efficient use of the court’s limted resources, this
report and recommendati on addresses the issues raised in the
plaintiffs’ motion for class certification, filing 11, and the
defendants’ notion to dismss, filing 70.

SUMVARY OF RECOMVENDATI ONS
For the reasons discussed herein, | shall reconmmend that:
-- The plaintiffs’ nmotion for class certification be

deni ed;

-- The clains of Cheryl H and Paulette V. be dism ssed
as noot ;

-- The defendants’ notion to dismss for |ack of standing
because naned plaintiffs, Carson P., Danielle D
Jacob P., Bobbi W, and Hannah A. face no real threat
of i mm nent harm be deni ed.
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-- The defendants’ notion to dismss for |ack of standing
because Crystal Forenman, Jodell Bruns, Sara Jensen,
M chel i ne Creager, and Vanessa Nkwocha, (the self-
appoi nted next friends of Carson P., Danielle D.
Jacob P., Bobbi W, and Hannah A., respectively), are
not capabl e and appropriate next friends, and
unauthorized to litigate the legal rights of the naned
plaintiffs, be held in abeyance pending a ruling on
t he remai nder of defendants’ notion to di sm ss;

-- The defendants’ notion to dism ss on the basis of
Rooker - Fel dnan abstenti on be deni ed;

- - The defendants’ notion to dism ss on the basis of
Younger abstention be granted;

-- The defendants’ Rule 12(b)(6) nmotion to dism ss the
plaintiffs’ claimbased on the federal Adoption
Assi stance and Child Welfare Act (“AACWA’) be granted;

-- The defendants’ Rule 12(b)(6) nmotion to dismss the
plaintiffs” claimbased on the Early and Peri odic
Screeni ng, Diagnosis and Treat nment program of the
federal Medicaid Act (“EPSDT”) be deni ed.

THE RECORD

The court cannot adequately or appropriately determ ne the
i ssues raised herein w thout analyzing the vol um nous factual
record in the context of Nebraska |law. Therefore, the summary
of evidence provided hereafter addresses not only the evidence
filed of record, but also relevant Nebraska statutes and
judicial opinions. “[T]he |aw of any state of the Union,
whet her dependi ng upon statutes or upon judicial opinions, is a
matter of which the courts of the United States are bound to
take judicial notice, w thout plea or proof.” MIlndoo v.
Burnett, 494 F.2d 1311, 1313 (8'" Gir. 1974)(citing Lamar v.
Mcou, 114 U S. 218, 223 (1885); A d Hickory Products Co., Ltd.
v. Hickory Specialties, Inc., 366 F.Supp. 913, 916 (D. Ga.
1973)).
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The Naned Defendants: The Ofice of Protection and
Safety of the Nebraska Health and Hunmmn Services

Depart nent .

The Protection and Safety departnent of HHS is tasked with
providing “famly-centered services to protect children from
abuse and neglect, to inprove conditions in famlies that place
children at risk, and assisting youth to be productive and | aw
abiding citizens.” Filing 73, ex. 7 (Nebraska Adm nistrative
Code-HHS), § 1-001 (HHS-003483). The Protection and Safety
Systemis, in turn, divided into two areas: child welfare and
protective services (with services provided by “Protective
Services Wirkers”), and the Juvenile Services System (the
“Ofice of Juvenile Services” with services provided by
“Juvenile Services Oficers.”). See filing 73, ex. 7 (Nebraska
Adm ni strative Code—-HHS), 88 1-001 through 1-004.01
( HHS- 003484-3488) .

A. Enteri ng HHS Legal Cust ody.

As of Decenber 31, 2005, there were a total of 7636
children in the legal custody of HHS.' Filing 73, ex. 17
(Derived Placenent Data), p. HHS-011294. These children entered
HHS | egal custody through one of four ways:

1) Vol untary pl acenent agreenent.?

IO these 7636 children, 135 are runaways and 80 are in
i ndependent living. Filing 73, ex. 17 (Derived Pl acenent Data),
p. HHS-011293.

The plaintiffs’ briefs on class certification clarify that
children voluntarily placed in HHS | egal custody are not intended
cl ass nenbers.
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2) Law enforcenent pickup for tenporary custody (al so
known as a “Police Hold");?3

3) Court adjudications under Neb. Rev. Stat. § 43-247;*
and,

4) Vol untary relinquishnent of parental rights.?®

Filing 73, ex. 7 (Nebraska Adm nistrative Code-HHS), § 8-001
(HHS-003612). Each nethod for placenent in HHS | egal custody
will be discussed in turn.

1. Vol untary Pl acenent Agr eenent.

A child can be voluntarily and tenporarily placed in HHS
cust ody when a parent has no other option for the child s care,
and placenment is not expected to exceed six nonths; for exanple,
when short-term hospitalization is required, the parent nust
conplete a short-termjail sentence, or short-termrespite care
i s needed while in-honme services are being arranged. The parent
must agree to participate in specific case plan activities and
servi ces and assune financial responsibility for the placenent

3To the extent that children entered HHS tenporary | egal
custody due to all eged abuse and negl ect, these children are
described in the “including” clause of the plaintiffs’ proposed
class definition. The plaintiffs’ briefs on class certification
clarify that children adjudicated under Neb. Rev. Stat. 8§ 43-
247(1), (2), and (4) are not intended class nenbers.

“‘Based on the plaintiffs’ briefs on class certification, to
the extent that children entered HHS | egal custody pursuant to an
adj udi cation under Neb. Rev. Stat. 8§ 43-247(3)(a) and 3(b), these
children are included in the plaintiffs’ intended class.

°The plaintiffs’ reply brief on class certification argues
that a voluntarily relinquished child should be included in the
putative class even if the child was not al so adjudi cated under
Neb. Rev. Stat. 8§ 43-247(3)(a) and/or 3(b).

10
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costs, but can termnate the agreenent at any tinme. |If

pl acenent |lasts for nore than six nonths, the case is referred
to the county attorney for filing a petition.® Filing 73, ex. 7
(Nebraska Admi nistrative Code-HHS), 88 7.003.01-7.003.01A

( HHS- 003599) .

There were 22 children in HHS custody pursuant to voluntary
pl acenent agreenents on Decenber 31, 2005. Filing 83,
ex. 8 (Defendants’ Answers to Interrogatories), pp. 29-30.
See also filing 73, ex. 17 (Derived Placenent Data), columm
“03-Vol Placenent Agreenent,” (HHS-011293).

2. Poli ce Hol d/ HHS Tenpor ary Cust ody.

A | aw enforcenent officer may place a child in the
tenporary custody of HHS, without a court order, if the officer
believes the child is seriously endangered by his or her
surroundi ngs and needs to be imedi ately renpoved, or when the
of ficer believes the juvenile is mentally ill and dangerous.
Filing 73, ex. 7 (Nebraska Adm nistrative Code-HHS), 8§ 7-
003.02, 8-001.01 (HHS-003600, 3612). See also Neb. Rev. Stat.
88 43-248(3), 43-250(4)&(5)(LEXIS 2005)." Law enforcenment may

Vol untary placenent is not available for “juvenile
of fenders” or “status offenders.” See discussion infra.

‘Under Neb. Rev. Stat. § 43-248, if a |aw enforcenent
of ficer believes a juvenile “is seriously endangered in his or
her surroundi ngs and i nmedi ate renoval appears to be necessary
for the juvenile's protection,” there are reasonabl e grounds to
believe he or she is a runaway, or the officer “believes the
juvenile to be nmentally ill and dangerous as defined in section
71-908 and that the harm described in that sectionis likely to
occur before proceedings nay be instituted before the juvenile
court,” the juvenile may be taken into tenporary custody.
Juveni | es needing protection are delivered to the tenporary
custody of HHS; juveniles believed to be nentally ill and

11
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initiate a “police hold” for the protection of a child based on
information it has directly received, upon notice from HHS
personnel that an i mediate risk of harm exists, or based upon
facts elicited through a | aw enforcenment/HHS j oi nt
investigation. Filing 73, ex. 7 (Nebraska Adm nistrative
Code-HHS), 8 4-002.01 (HHS-003515); ex. 20 (NCPC Model Protocol
for the Investigation of Child Abuse and Negl ect Cases), p.

HHS- 011412-19). After the child is in HHS tenporary custody,
the HHS regul ations require caseworkers to secure a placenent in
the |l east restrictive setting consistent with the child s best

i nterest, supervise that placenent, consent to any necessary
energency nedical or nental health treatnent, refer the case to
i ntake for processing, and contact the county attorney, |aw
enforcement, or the court to determne if a court order for
tenporary custody will be issued. Filing 73, ex. 7 (Nebraska
Adm ni strative Code-HHS), 8§ 8-001.02 (HHS-003612).

Law enforcenent placenment with HHS can extend for no | onger
than forty-eight hours. 1In the absence of a court order
aut hori zing conti nued placenent, HHS tenporary custody
termnates at forty-eight hours and the child nust be returned
to the custody of his or her parent. Filing 73, ex. 7 (Nebraska
Adm ni strative Code-HHS), § 8-001.02 (HHS-003612-13).

There were 24 children in HHS tenporary custody pendi ng
adj udi cati on on Decenmber 31, 2005. Filing 73, ex. 17 (Derived
Pl acement Data), columm “04-Police Hold,” (HHS-011293).

dangerous are placed in a nental health facility or delivered to
the tenporary custody of HHS. Neb. Rev. Stat. § 43-250(4)&(5)
(LEXI'S 2005).

12
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3. Court Intervention.

The Nebraska juvenile court has exclusive or original
concurrent jurisdiction over juveniles as described in Neb. Rev.
Stat. 8 43-247. Under the Nebraska Juvenile Code, a “juvenile”
is “any person under 18 years of age,” (Neb. Rev. Stat. 8§
43-245(4) (LEXI'S 2005)), and therefore no Nebraska juvenile court
case may be filed regarding a child who has reached the age of
ei ghteen. However, if the child was subject to the juvenile
court’s jurisdiction at the age of eighteen, the court’s
jurisdiction continues until the child turns nineteen or is
married. Neb. Rev. Stat. 8§ 43-245(1)(LEXI S 2005) (" Age of
maj ority means ni neteen years of age"); Neb. Rev. Stat. 8§
43-412(1) (LEXI'S 2005) (O fice of Juvenile Services conmm tnent
ends on child s nineteenth birthday); 1n re Interest of Steven
K., 11 Neb. App. 828, 829, 661 N.W2d 320, 322 (Neb. App.
2003)(“[Marriage termnates the mnority of a juvenile and,

therefore, also ends the jurisdiction of the juvenile court.”).

The Nebraska courts nmay place juveniles in HHS custody when
the child needs: 1) state protection and/or care; 2) state
supervision; 3) nental health treatnment; or 4) state
rehabilitation.

a. Juveniles Needing State Protection: “3(a) Juveniles.”

Pursuant to Neb. Rev. Stat. 8 43-247(3)(a), the juvenile
court has exclusive original jurisdiction over “abused or
negl ected,” or “dependent” juveniles--conmmonly referred to as
“3(a) juveniles.”

“Dependent juveniles” are children who are honel ess or
destitute, or wthout proper support through no fault of their

13
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parents, guardi ans, or custodians; for exanple, where the parent
IS incapacitated or unavoi dably absent from honme, or where
parents cannot provide for the exceptional needs of their child.
Neb. Rev. Stat. 8§ 43-247(3)(a)(LEXIS 2005). A famly has a
dependent child if no m streatnent has been identified and
information indicates state assistance is required to address the
child s needs. Filing 73, ex. 7 (Nebraska Admi nistrative
Code—HHS), 88 3-006.03 & 3-005.02 (HHS-003492, 003511).

“Abused or neglected” juveniles need state protection from
t he behavi or of their parents, guardians, or custodi ans.
Juveni |l es characterized as “abused or negl ected” are:

-- abandoned chil dren;

-- t hose | acki ng proper parental care by reason of the
fault or habits of their parents, guardi ans, or
cust odi ans;

-- t hose | acki ng proper or necessary subsi stence,
education, or other care necessary for their health,
noral s, or well-being because of neglect or refusal to
provi de such care, or neglect or refusal to provide
special care required for their nental condition; and

- - those in a situation or engaging in an occupation
dangerous to life or linb or injurious to their health
or norals.

Neb. Rev. Stat. § 43-247(3)(a)(LEXI'S 2005).

In child abuse or neglect cases, HHS regul ations require
that Protective Services Wrkers performan initial assessnent by
gathering information to validate maltreatnment or the allegations
of a court petition, and when necessary, formul ate and i npl enent
a plan to secure child safety while working with the famly to
preserve the famly unity whenever possible. § 4-002.01 at HHS-
003515. Wen HHS has determ ned that a risk of child abuse or

14
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negl ect exists, and voluntary services wll not provide for the
child s safety,® HHS may initiate proceedi ngs for court
intervention by: 1) requesting tenporary custody (e.qg.,
requesting the court to authorize continuing HHS custody of a
child initially placed in HHS tenporary custody by |aw
enforcement), or 2) requesting that a petition be filed
(presented to the juvenile court by the county attorney and
outlining factual circunstances justifying court intervention on
the child s behalf).® Filing 73, ex. 7 (Nebraska Adm nistrative
Code—HHS), 88 1-004.01, 8-001.03 through 8-001. 05 (HHS-003487,
003613-14). If the court enters an order requiring an

adj udi cati on hearing for an abused or neglected child, HHS
Protective Service Wrkers prepare a witten case plan and court
report outlining HHS s recommendations for the juvenile court’s
consi deration, and attend the court hearing to provide testinony
as requested or oral reconmendations as necessary. Filing 73,
ex. 7 (Nebraska Adm nistrative Code-HHS), 88 8-001.08, 8-001.10
(HHS- 003487, 003615). See also Neb. Rev. Stat. 8§ 43-1311(1)
(LEXI' S 2005) (HHS shall “[c]onduct or cause to be conducted an
investigation of the child s circunstances designed to establish
a safe and appropriate plan for the rehabilitation of the foster
child and famly unit or permanent placenment of the child.”).

8HHS nmay arrange for services to be provided on a voluntary
basis and then nonitor the famly's progress in aneliorating the
conditions which led to the abuse or neglect. Filing 73, ex. 20
(NCPC Model Protocol for the Investigation of Child Abuse and
Negl ect Cases), p. HHS-011420).

°Law enforcenment may decide to arrest the suspected
perpetrator of child abuse or neglect. |In such cases, the county
attorney may also initiate crimnal proceedings, or nay decline
to prosecute when ot her neasures are deened nore appropri ate,
such as pretrial diversion or the filing of a juvenile court
petition. Filing 73, Ex. 20 (NCPC Model Protocol for the
I nvestigation of Child Abuse and Negl ect Cases) at HHS-011419).

15
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The court determ nes whether the HHS pl acenent
recomendati ons should be adopted. Filing 73, ex. 7 (Nebraska
Adm ni strative Code—-HHS), 88 8-001.08 through 8-001.10 (HHS
003487, 003614-15). The court may permt a 3(a) “abused and
negl ected” juvenile to remain in his or her home subject to
supervision, or it may conmt the juvenile to (1) institutional
care, (2) inpatient or outpatient nental health treatment, (3)
the care of a reputable citizen of good noral character, (4) the
care of an accredited association dedicated to caring for and
obtai ning hones for juveniles and willing to receive the
juvenile, (5) the care of a suitable famly, or (6) the care and
custody of the Departnent of Health and Human Services. Neb.
Rev. Stat. 8§ 43-284(LEXIS 2005). |If the juvenile court judge
does not accept the HHS pl acenent recommendation, HHS may file a
request for expedited review by the Juvenile Review Panel. Neb
Rev. Stat. 8§ 43-287.04(LEXI'S 2005).

Though the care options described in 8§ 43-284 are al so
avai l abl e for 3(a) “dependent” children as ordered by the court,
since no maltreatnment has been identified in such cases, state
regul ations require HHS to focus first on hel ping the dependent
famlies stay together through the use of parent, famly, and
community resources. Filing 73, ex. 7 (Nebraska Admi nistrative
Code-HHS), 88 3-006.03 (HHS-003512). “Only when fam |y resources
and community resources are inappropriate or unavailable to neet
the famly need will Child Protective Services intervention be
considered.” Filing 73, ex. 7 (Nebraska Adm nistrative
Code—HHS), 88 3-006. 03 (HHS-003512).

In child abuse, neglect, and dependency situations, the
efforts of HHS Protective Service Wrkers are directed at working

with the children and their famlies to reduce risk to the child
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in the present and future and help the famly becone self-
sufficient. Filing 73, ex. 7 (Nebraska Adm ni strative Code—HHS)
88 1-001, 1-004.01 (HHS-003484, 003487). For children

adj udi cat ed under 43-247(3)(a), HHS is required to provide
ongoi ng services to the child and fam |y, and an updated case
pl an eval uation and report to the presiding juvenile court every
six nmonths. The juvenile court nust review di spositional orders
for each foster child every six nonths. Neb. Rev. Stat. 8§
43-1313(LEXI'S 2005); filing 73, ex. 7 (Nebraska Adm nistrative
Code—-HHS), 8§ 5-004.02 (HHS-003537).

As of Decenber 12, 2005, there were over 2500 children in
HHS | egal custody who were adjudicated as 3(a) juveniles solely
on the basis of suspected child abuse and/ or neglect, and over
250 children adjudicated as 3(a) juveniles solely on the basis of
dependency. Filing 83, ex. 8 (Defendants’ Answers to
Interrogatories), pp. 5 20. See also filing 73, ex. 15
(Adj udi cation Listing).

b. Juveniles Needing State Supervision: “3(b) Juveniles.”

Pursuant to Neb. Rev. Stat. 8 43-247(3)(b), the juvenile
court has exclusive jurisdiction over actions involving juveniles
who ar e:

-- uncontrol l ed by their parent, guardian, or custodi an
because they are wayward or habitually di sobedi ent;

-- act in a manner that injures or endangers seriously the
nmorals or health of thenselves or others; or

-- are habitually truant from home or school
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Neb. Rev. Stat. 8§ 43-247(3)(b)(LEXIS 2005). Such juveniles are
often referred to as “3(b) juveniles” or “status offenders.”?0
Filing 73, ex. 7 (Nebraska Adm nistrative Code-HHS), 8§ 1.006.05
(HHS- 003493). Status offenses are acts that are problematic for
the juvenile and famly, but not illegal if perfornmed by an

adul t.

In status of fender situations, the court may place the
juvenile in HHS | egal custody. Neb. Rev. Stat. 43-286(2)(LEX S
2005). However, parents are expected to exhaust all other
reasonabl e community or famly resources before asking HHS to
become i nvol ved, and they must agree to be actively involved in
HHS plan for services once the child becones a state ward. HHS
provi des services to status offenders only when the court has
determned that a child is a status offender and has ordered the
departnment’s involvenment. Filing 73, ex. 7 (Nebraska
Adm ni strative Code-HHS), 88 1.006.05, 3-006.04 (HHS-003493,
003513).

As with dependent juveniles, the juvenile court may order
that status offenders be placed in any of the care options
described in 8 43-284. However, unless nualtreatnent has been
identified, out-of-honme placenent of status offenders is unusual;
HHS focus in status offender cases is to assist parents in

PUnder the Nebraska Juvenile Code, the term “status
of fender” neans “a juvenile who has been charged with or
adj udi cated for conduct which would not be a crine if commtted
by an adult, including, but not limted to, juveniles charged
under subdivision (3)(b) of section 43-247,” and those who have
violated Neb. Rev. Stat. 8§ 53-180.01 (unlawful for mnors to
attenpt to buy al cohol), and 8 53-180.02 (unlawful for mnors to
sell, consune, or possess al cohol outside their hone). Neb. Rev.
Stat. 8 43-245(15)(LEXI'S 2005).
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properly parenting the child.** Filing 73, ex. 7 (Nebraska
Adm ni strative Code-HHS), 88 1.006.05 (HHS-003493). See also
filing 73, ex. 7 (Nebraska Adm nistrative Code-HHS), 88 4.009-
4.009. 05 (HHS-003523- 3525).

There were nearly 500 children in HHS custody who were
adj udi cated solely as 3(b) juveniles as of Decenber 12, 2005.
Filing 83, ex. 8 (Defendants’ Answers to Interrogatories), pp.
12-13. See also filing 73, ex. 15 (Adjudication Listing).

c. Juveniles Needing Mental Health Care: “3(c) Juveniles.”

The juvenile court has exclusive jurisdiction over actions
involving juveniles who are “nentally ill and dangerous as
defined in section 71-908.” Neb. Rev. Stat. 8 43-247(3)(c)(LEXI S
2005). Neb. Rev. Stat. 8§ 71-908 states:

Mentally ill and dangerous person neans a person who is
mentally ill or substance dependent and because of such
mental illness or substance dependence presents:

(1) A substantial risk of serious harmto another
person or persons within the near future as
mani f ested by evi dence of recent violent acts or
threats of violence or by placing others in
reasonabl e fear of such harm or

(2) A substantial risk of serious harmto hinself or
herself within the near future as manifested by
evi dence of recent attenpts at, or threats of,
sui cide or serious bodily harm or evidence of
inability to provide for his or her basic human
needs, including food, clothing, shelter,
essential nedical care, or personal safety.

HHHS Juvenile Service Oficers work with status offenders
and their famlies. Filing 73, ex. 7 (Nebraska Adm nistrative
Code—-HHS), § 1-004.01(b) (HHS-003487).
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Neb. Rev. Stat. 8 71-908(LEXIS 2005). As previously discussed,
such juveniles are often originally placed in HHS tenporary
custody by | aw enforcenent officers. As with 3(a) and 3(b)
juveniles, if the court determnes that a juvenile is nentally
i1l and the juvenile is adjudicated to be a ward of the state,
the juvenile' s care and custody is subject to the provisions of
Neb. Rev. Stat. 8§ 43-284(LEXI'S 2005).

Thirteen children were in HHS custody on Decenber 12, 2005
solely on the basis of a 3(c) adjudication. Filing 83, ex. 8
(Def endants’ Answers to Interrogatories), p. 32. See also filing
73, ex. 15 (Adjudication Listing).

d. Juveniles Needing Rehabilitation: “Juvenile Ofenders.”

The Nebraska juvenile court has exclusive jurisdiction over
juveni |l es under the age of sixteen who have either commtted a
m sdenmeanor or infraction under Nebraska |law, or have violated a
city or village ordinance (other than traffic offenses). Neb.
Rev. Stat. 8 43-247(1)(LEXIS 2005). The juvenile court has
concurrent original jurisdiction wwth the district court over
juvenil es who have cormmitted a fel ony under Nebraska | aw, (Neb.
Rev. Stat. 8§ 43-247(2)(LEXIS 2005)), and it has concurrent
original jurisdiction wwth both the district and county courts
over juveniles who are sixteen or seventeen years of age who have
either conmtted a m sdenmeanor or infraction under Nebraska | aw,
have violated a city or village ordinance, (Neb. Rev. Stat. 8§ 43-
247(1) (LEXI'S 2005)), or have commtted a traffic offense. Neb
Rev. Stat. 8 43-247(4)(LEXIS 2005). Such juveniles are also
known as “juvenile offenders,” (see filing 73, ex. 7 (Nebraska
Adm ni strative Code-HHS), 88 1-006.08, 8-001.10 (HHS-003494, HHS-

20



Case: 4:05-cv-03241-RGK-DLP  Document #: 90 Date Filed: 08/16/2006 Page 25 of 199

003614-15)), or “delinquent juveniles.” Neb. Rev. Stat. 8§
28-709(2) (a) (LEXIS 2005) (“Del i nquent child shall nmean any child
under the age of eighteen years who has violated any | aw of the
state or any city or village ordinance.”).

The HHS O fice of Juvenile Services (HHS-QJS), and its
Juvenile Service Oficers, provide services for juvenile
of fenders and their famlies. Neb. Rev. Stat. 8 43-401(LEX S
2005); filing 73, ex. 7 (Nebraska Adm nistrative Code-HHS), § 1-
004.01(b) (HHS-003487). Unlike “3a” and “3b” juvenile cases,
adj udi cation of juvenile offenders is subject to the provisions
of the Juvenile Service Act. Neb. Rev. Stat. 8§ 43-401 et seq,
(LEXI'S 2005).

A Nebraska court nmay commit juveniles adjudi cated under Neb.
Rev. Stat. 8§ 247 (1),(2) and (4) to the legal custody of HHS- QJS.
Neb. Rev. Stat. 8§ 43-408(1)(LEXIS 2005). The court orders the
initial “level of treatnment” required for juveniles commtted to
the O fice of Juvenile Services; that is, the type of
supervi sion, care, confinenment, and rehabilitation services that
nust be afforded to the juvenile offender.!® Neb. Rev. Stat. 8§
43-408(2) (LEXIS 2005); filing 73, ex. 7 (Nebraska Adm nistrative
Code-HHS), 88 8-001.10 (HHS-003487, 003614-15). The court may
request a recomendation fromthe Ofice of Juvenile Services
before determning the |level of treatnent needed. Neb. Rev.
Stat. 8 43-408(2)(LEXIS 2005). The court does not, however,
order a specific placenent for the juvenile. Neb. Rev. Stat. §
43-408(2) (LEXI S 2005).

2Unli ke child welfare cases, the initial assessnent of
juvenile offenders is performed by community or Youth Residenti al
Treatment Centers. Filing 73, ex. 7 (Nebraska Adm nistrative
Code—-HHS), p. HHS-003515.
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The “level of treatnment” ordered by the court determ nes the
“l evel of placenent” made by HHS. Neb. Rev. Stat. 8§
43-408(3) (LEXI'S 2005). There are three |levels of placenent
identified by HHS for juvenile offenders: 1) honme care; 2) out-
of - hone placenent with a relative, foster famly, agency-based
foster care, group honme, energency shelter, residential treatnent
center, treatnment group honme, or in-patient treatnent facility;
and 3) placenent in a self-contained, staff-secure residential
facility (a Youth Rehabilitation Treatnment Center such as those
| ocated in Geneva and Kearney, Nebraska). Neb. Rev. Stat. § 43-
286(1) (b) (LEXIS 2005); filing 73, ex. 7 (Nebraska Adm nistrative
Code—-HHS), 88 7-004.01B, 8.001.01 (HHS-003602, HHS-003615-16).
HHS nmust advi se the court of where the juvenile has been placed
within thirty days after placenment. Neb. Rev. Stat. 8§ 43-
408(2) (LEXI S 2005).

The court maintains jurisdiction over the juvenile until he
or she is discharged fromthe Ofice of Juvenile Services. Wile
in the custody of the Ofice of Juvenile Services, HHS nust
provide reports to the court, and the court nust conduct review
hearings every six nonths to re-evaluate the juvenile's placenent
and level of treatnment. Neb. Rev. Stat. 8§ 43-408(2)&(3)(LEXI S
2005). The juvenile court determ nes when the juvenile should be
di scharged from HHS- QJS cust ody.

[I1]t is clear under the | anguage of 8§ 43-408 that the
commtting court maintains jurisdiction over a juvenile
commtted to QJS, conducts review hearings every 6
months, and is to receive witten notification of the
pl acenent and treatnment status of juveniles commtted
to AQJS at | east every 6 nonths. See 8 43-408(2) and
(3). Thus, although the statute speaks of commtted
“juvenil es’ being “discharged from[QIS],” § 43-408(2),
the statute does not explicitly say that QJS di scharges
the juveniles, and, on the contrary, the Legislature
has explicitly mandated that the commtting court
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“continue[s] to maintain jurisdiction” over a juvenile
commtted to AJS. 1d. Therefore, while QJS nay nake
an initial determnation with regard to the
advisability of the discharge of a juvenile commtted
to AJS, the conmmtting court, as a result of its
statutorily inposed continuing jurisdiction, nust
approve the discharge of the juvenile.

In re Tamantha S., 267 Neb. 78, 82, 672 N.W2d 24, 27-28 (Neb.
2003) (interpreting amendnents to Neb. Rev. Stat. 8§ 43-408 and
distinguishing In re Interest of David C., 6 Neb. App. 198, 572
N. W2d 392 (1997), which was issued prior to those amendnents).

The ongoing efforts of HHS Juvenile Services Oficers are
directed at holding the offenders accountable for their behavior,
teaching themto becone responsible citizens, addressing their
ri sks and needs, and maintaining public safety. Juvenile
Services Oficers supervise and nonitor the juvenile offender’s
behavior, determne if the level of restriction inposed is
serving to nodify the juvenile s behavior, assist the juvenile in
maki ng arrangenents for meking restitution or performng
community service, provide notice to the juvenile of all liberty
(parole) violations, and attend all hearings. Filing 73, ex. 7
(Nebraska Adninistrative Code-HHS), 8§ 1-001, 5-001.01
( HHS- 003484, 3532-33).

There were 1,375 children exclusively in the custody of HHS
O fice of Juvenile Services as of Decenber 12, 2005: 493 with an
unspeci fi ed adj udi cation; 741 adjudicated under § 43-247(1) only;
38 adj udi cated under both 8§ 43-247(1) and (2); and 103
adj udi cated under 8§ 43-247(2) only. Filing 83, ex. 8
(Def endants’ Answers to Interrogatories), at p. 27. See al so
filing 73, ex. 15 (Adjudication Listing).
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e. “Dual 'y Adj udi cated” Juvenil es.

Juveni |l es can be adjudi cated as under nore than one category
of 8§ 43-247. HHS defines juveniles as “dually adjudicated” if
they were adjudicated in nore than one of the follow ng
categories: abused and/or neglected (8§ 43-247(3)(a)); dependent
(8 43-247(3)(a)); status offenders (8§ 43-247(3)(b)); or juvenile
of fenders (8 43-247(1)(2), and/or (4)). Filing 73, ex. 7
(Nebraska Adm nistrative Code-HHS), § 3-005.05 (HHS-003511). The
child wel fare and protective services and the Ofice of Juvenile
Services divisions of HHS may share responsibility for a juvenile
adj udi cated under § 43-247(3) and as a juvenile offender. As of
Decenber 12, 2005, there were 512 dually adjudicated juveniles.
See filing 71 (Defendants’ Brief Opposing Cass Certification) at
p. 25.

4. Vol untary Reli nqui shnent.

The juvenile court has exclusive jurisdiction over juveniles
whose parents have voluntarily relinquished their parental rights
in witing to the Departnment of Health and Human Services or any
child placenent agency |icensed by the Departnent of Health and
Human Services. Neb. Rev. Stat. § 43-247(8)(LEXIS 2005). Filing
73, ex. 7 (Nebraska Adm nistrative Code-HHS), § 1-006.04
(HHS- 003492-93). Voluntary relinqui shnments can be precipitated
by 3(a) adjudications; that is, where a juvenile court has
determ ned that a child was abused or neglected, and the child is
pl aced in HHS | egal custody, the parent may thereafter decide to
voluntarily relinquish parental rights rather than work toward
reunification. In such cases, the permanency plan for the child
becomes adoption, and the child remains in HHS | egal custody
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followng the 8 43-247(8) adjudication that parental rights have
been rel i nqui shed.

However, for children that are not already HHS wards, HHS
does not provide adoption services to parents seeking to
relinquish parental rights unless the famly has contacted and
been turned down by private social services agencies. Filing 73,
ex. 7 (Nebraska Adm nistrative Code-HHS), § 3-006.07
( HHS- 003513).

As of Decenber 31, 2005 there were no children in HHS solely
due to a voluntary relinqui shment of parental rights. Filing 73,
ex. 17 (Derived Placenent Data), columm “05-Direct
Rel i nqui shnment,” (HHS-011293).

B. Pl acement Consi derati ons.

1. Locati on.

Many children in HHS | egal custody renmain in the physical
custody of a parent and are placed in their owm honmes. This is
comonly referred to as an “in-honme placenent.” As of Decenber
31, 2005, of the 7636 children in the |egal custody of HHS, 2361
(or 23.5% were placed with their parent or caretaker, and 724 of
t hese children had never been placed outside of their hone.
Filing 73, ex. 17 (Derived Placenent Data), p. HHS-011293.

In contrast, a child in HHS | egal custody may al so be pl aced
in another state. Under the Interstate Conpact on the Pl acenent
of Children (“ICPC’), Neb. Rev. Stat. 8 43-1101 et seq, children
can be placed in out-of-state locations in order to secure the
maxi mum opportunity for a child to be placed in a suitable
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environnent. HHS retains the legal responsibility to ensure that
the child s needs are net, with the receiving state s soci al

servi ces agency providi ng case assessnment and nmanagenent services
under Nebraska HHS supervision. As of January 23, 2006, 357
juveniles in Nebraska HHS | egal custody were in placenents
out si de Nebraska pursuant to I CPC authority. Filing 74, ex. 36
(Reckling Affidavit), 1 6.

2. Nati ve Anerican Pl acenents.

Speci al pl acenent consi derations nmust be inpl enmented when
Native American children are adjudi cated under Neb. Rev. Stat. §
43-247(3)(a) and/or (b) and 8§ 43-247(8). Under the Indian Child
Wel fare Act of 1978 (“ICWA"), 25 U S.C. 1901 et seq, and the
Nebraska Indian Child Welfare Act (“NICM’), Neb. Rev. Stat. §
43- 1501 et seq, when the juvenile at issue is an “abused and

negl ected,” “dependent,” “status offender,” or voluntarily
relinqui shed Native American, HHS nust use tribal social services
whenever possible, with case-planning and services provi ded based
on the social and cultural standards of the tribe. HHS nust nake
“active efforts,” considered a higher standard than “reasonabl e

efforts,” to provide culturally relevant renedi al and
rehabilitative services to prevent the breakup of the famly.
Wher e out -of - hone placenent is required, the child nust be pl aced
in Native Anerican honmes or care facilities authorized or
approved by tribal authorities unless the biological parents or
the child (if over 12 years of age) requests otherw se, or
adherence to the established placenent order is not possible
because pl acenment |ocations are unavail able or the approved
criteria will not address the child s extraordinary needs. Neb.

Rev. Stat. 8 43-1508(LEXI'S 2005); filing 73, ex. 7 (Nebraska
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Adm ni strative Code-HHS), 8§ 5-004.02D, 7.004.07 (HHS-003539,
003610); ex. 8 (Program Meno regarding Indian Child Wl fare Act).

For the 2004 funding year, 759 Native American juveniles
were in the legal custody of HHS. Filing 73, ex. 40 (2004

Denogr aphi cs Data), HHS-011516.

C. Oversi ght by the Nebraska Foster Care Revi ew Board.

The Nebraska Foster Care Review Board has been charged with
provi di ng ongoi ng oversi ght of placenent plans and care provided
by HHS to juveniles in foster care (other than voluntary
pl acenents). Neb. Rev. Stat. 8§ 43-1301 et seq, (LEXIS 2005).

HHS, every court, and every child-placing agency is required to
pronptly notify and provide identifying and expl anatory
information to the state board whenever a child is placed in
foster care. Wenever a court has placed a child in foster care,
the court nust send to the state or designated | ocal board a copy
of the plan or permanency plan for famly reunification or
adoption of the juvenile, and a copy of any progress reports, the
court order, and the report and recommendati on of the guardian ad
[item Neb. Rev. Stat. § 43-1307(LEXI S 2005).

The state and | ocal review boards nust review each foster
care placenent at |east every six nonths to determ ne what
efforts have been made to carry out the plan or permanency plan
for famly rehabilitation and reunification or for pernmanent
pl acenent of the child. The board nmust assess whether conti nued
out - of - hone pl acenent is appropriate, whether the child s current
pl acenment is safe, and whether parental rights should be
term nated, and submit these recomendati ons and the rationale to
the court having jurisdiction over the child. Neb. Rev. Stat. §
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43- 1308(LEXI S 2005). See also filing 73, ex. 14 (Foster Care
Rev. Bd. 2004 Annual Report) at HHS-010977-78. The board nust
“[p]ronmote and encourage stability and continuity in foster care
by di scouragi ng unnecessary changes in the placenent of foster
children” and “encouragi ng the recruitnment of foster parents who
may be eligible as adoptive parents.” Neb. Rev. Stat. § 43-
1308(d) (LEXI'S 2005). The court is required to provide the board
with notice of any court review and the right to participate in
hearings pertaining to a child in foster care placenent. Neb.
Rev. Stat. § 43-1314(LEXI S 2005).

1. The Naned Plaintiffs.

This lawsuit was filed by naned plaintiffs, Carson P.
Danielle D., Jacob P., Bobbi W, Hannah A, Paulette V. and
Cheryl H., all of whomwere in the | egal custody of HHS at the
tine this lawsuit was filed.®® Marcia Robinson Lowy (“Lowy”),
the executive director of Children's Rights, along with four
ot her attorneys fromthat national non-profit advocacy
organi zation, represent the naned plaintiffs and request |eave to
represent the proposed class. Filing 12, ex. 1 (Lowy
Affidavit), 1 2. Children’s Rights is devoted to hel ping reform
child wel fare systens. Lowy has litigated class action child
wel fare reformcases for nore than thirty years, including in
several federal cases wthin the last five years. Filing 12, ex.
1 (Lowy affidavit), | 4.

Children’s Rights has al so secured comm tnents from Nebraska
Appl eseed Center for Law in the Public Interest (“Nebraska

Bpaul ette V. and Cheryl H. have now reached the age of 19,
and they are no longer in HHS | egal custody.
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Appl eseed”), and private attorneys from Ogborn, Summerlin &
Qgborn, P.C.; DLA Piper Rudnick Gray Cary US L.L.P.; dine,
WIllianms, Wight, Johnson & AQdfather, L.L.P.; and G oss & Wl ch
P.C. L.L.O to assist as needed in the representation of the
proposed class in this case. Filing 12, ex. 1 (Lowy Affidavit),
1 3. Lowy, and counsel from Nebraska Appl eseed and the Ogborn,
Summerlin firmengaged in a two-year investigation of Nebraska’s
child wel fare systembefore filing this lawsuit. Filing 12, ex.
1 (Lowy affidavit), | 6.

Each of the nanmed plaintiffs has a self-appointed “next
friend” to represent their interests in this lawsuit. The naned
plaintiffs each have (or had) a guardian ad |litem appointed by a
Nebraska juvenile court to represent their interests; none of the
“next friends” in this case has ever been a guardian ad |litemfor
any named plaintiff.

Al'l of the naned plaintiffs were adjudi cated under Neb. Rev.
Stat. 8 43-247(3); none of them was adjudicated as a juvenile
of fender. There is no evidence or allegation that any of them
are Native Anerican.* Al of the naned plaintiffs were in out-

4The anended conpl aint alleges that HHS has failed to
follow up on Danielle D.”s nother’s claimof a tribal
affiliation. Filing 64 (Arended Conplaint), § 75. This
allegation is in dispute. According to the evidence before ne,
Danielle D.’s nother clainmed tribal eligibility in several Apache
tribes, including the Apache tribe of Oklahoma. The county
attorney has notified the Apache Native Anerican Indian tribe
that Danielle D. may be eligible for nenbership, and has
contacted the Apache Tribe of Okl ahoma and t he Federal Bureau of
I ndian Affairs to determne the nother’s tribal eligibility. HHS
has al so sent letters to the Apache and Cherokee tribes. The
Apache and Cherokee tribes, and the Apache Tribe of Gkl ahoms,
have all stated that Danielle D.’s nother is not eligible for
tribal enrollnment. Filing 74 (suppl enental evidence index), ex.
3 (HHS file-Danielle D.), p. HHS-000708. The plaintiffs have
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of -hone placenents within the State of Nebraska at the tinme this
lawsuit was filed; none has ever lived in an enhanced group
treatnment hone. Filing 73, ex. 36 (Reckling Affidavit), { 2.

Aside fromthese simlarities, the naned plaintiffs are
children from di verse backgrounds with equally diverse needs.
The foll owi ng provides a basic summary of each nanmed plaintiff’s
entry and history within the HHS system and their “next friends”
who have agreed to represent their interests as class plaintiffs

inthis litigation.

A. Carson P

Carson P., an 8-year-old, has fetal al cohol syndronme and is
a sexual abuse victim Filing 64 (Anended Conplaint), T 46. He
was placed in HHS custody in Septenber 2003 after police renoved
himfromhis home. Wiile living with his nother, who is
chem cal ly dependent, Carson P. was subjected to poor |iving
conditions and verbally aggressive behavior. A petition and a
notion for imrediate custody were filed by the county attorney,
and a Nebraska juvenile court entered an order placing Carson P
in the tenmporary custody of HHS on Septenber 18, 2003. Filing 83
(Plaintiffs’ Evidence Index), ex. 1 (HHS file--Carson P.), pp.
HHS- 000047-53. See also filing 64 (Arended Conplaint), T 11
Carson P. was adjudicated as a “3(a) juvenile” on February 3,
2004, remains in HHS custody, and has been in three placenents

produced no evidence to the contrary.

This report and recommendati on makes no attenpt to resolve
t he di spute between paragraph 75 of the anended conplaint and the
def endants’ evidence. For the purpose of analyzing the notion
for class certification, | consider paragraph 75 of the anended
conplaint to be true, but even so, this allegation does not state
that Danielle D. is Native Anerican
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since Septenber 2003. Filing 83 (Plaintiffs’ Evidence |ndex),
ex. 1 (HHS file--Carson P.), pp. HHS-000027, 021779.

Carson P. was initially placed in a foster care honme within
fifty mles of his nother’s hone. He lived there for
approximately two years. Filing 74 (Supplenental Evidence
| ndex), ex. 1 (HHS file-Carson P.), p. HHS-000027- 30.
Visitations with his nother were schedul ed, but she did not
reliably attend. As of April 25, 2005 such visitations were
pl aced on hold by the HHS caseworker after the nother failed to
attend three consecutive visitations. Filing 74 (Suppl enental
Evi dence Index), ex. 1 (HHS file-Carson P.), p. HHS-000032.

Carson P. began visiting his maternal grandnother in Apri
2005. Filing 74 (Suppl emental Evidence Index), ex. 1 (HHS
file-Carson P.), p. HHS-000030. The nother had arranged to visit
Carson P. two to three tines per week beginning in June 2005, but
she did not follow through. Filing 74 (Suppl enental Evidence
| ndex), ex. 1 (HHS file-Carson P.), pp. HHS-000027-28. The
not her al so did not conplete the chem cal dependency treatnment
program as recommended by the court. Filing 74 (Suppl enment al
Evi dence Index), ex. 1 (HHS file-Carson P.), pp. HHS-000030,
000034. HHS advised the court on July 1, 2005 that poor progress
was being made to alleviate the out-of-hone placenent. HHS
recommended that Carson P. remain in its custody, and further
recommended that the court order a primary permanency plan of
adoption by Decenber 1, 2005. Filing 74 (Suppl enental Evi dence
| ndex), ex. 1 (HHS file-Carson P.), pp. HHS-000027- 34.

Carson P. was placed with his maternal grandnother on August
13, 2005, and his nother began visiting himat the grandnother’s
home and under her supervision in Septenber 2005. Carson P.’s

31



Case: 4:05-cv-03241-RGK-DLP  Document #: 90 Date Filed: 08/16/2006 Page 36 of 199

behavi or and social function inproved. Filing 74 (Suppl enment al
Evi dence Index), ex. 1 (HHS file-Carson P.), p. HHS-000038. HHS
nodi fied its position and recormended the court order a primary
per manency plan of reunification to be achieved by May 1, 2006,
while maintaining an alternative plan of adoption. Filing 74
(Suppl enental Evi dence Index), ex. 1 (HHS file-Carson P.), p.
HHS- 000038. On July 5, 2005, and on Novenber 3, 2005 the
juvenile court found that Carson P. should remain in the custody
of HHS. The July order stated the permanency objective was
reunification with a concurrent plan of adoption (filing 74
(Suppl enental Evi dence Index), ex. 1 (HHS file-Carson P.), pp.
HHS- 000072- 74) ; the Novenber order noted Carson P. was now
staying with a relative and stated the permanency objective was
reuni fication, “and reasonable efforts have been nade to finalize
per manency and/or return the mnor child to the parental hone.”
Filing 74 (Suppl enental Evidence Index), ex. 1 (HHS file-Carson
P.), pp. HHS-011196- 98.

Thereafter, Carson P.’s nother was incarcerated and his
grandnot her becane ill and could no |onger care for him The
nost current information before the court indicates Carson P. was
pl aced i n an agency-based foster honme on January 11, 2006.

Carson P.’s guardian ad litemin the juvenile proceedi ngs was

St ephanie A. Martinez, and as of February 7, 2006 she reconmended
that Carson P. be allowed liberal and frequent visitation with
hi s grandnot her, be therapeutically reassessed, and that an
action be filed for term nation of parental rights. The juvenile
court set a permanency plan hearing to be held on March 2, 2006.
Filing 83 (Supplenmental Evidence Index), ex. 1 (HHS file-Carson
P.), pp. HHS-021779, 021888-21890. At the March 2, 2006 heari ng,
t he court concl uded:
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[ T] he per manency objective is reunification with a
concurrent plan of adoption, and reasonable efforts
have been made to finalize permanency and/or to return
the mnor child to the parental hone. . . , but it
woul d be contrary to the health and safety of the m nor
child to be returned home at this tine;

.o [I]t would be in the best interests of the mnor
child to remain in the tenporary care and custody of
t he Nebraska Departnent of Health and Human Services
for continued appropriate care and placenent, to
excl ude the hone of the nother, until further order of
t he Court.
Filing 74 (Suppl emental Evidence Index), ex. 50 (Juv. . Order--

Carson P.), p. HHS-021759(enphasis in original).

The plaintiffs’ anended conplaint specifically alleges
Carson P. has been mistreated while in state custody, (filing 64
(Amended Conplaint), 99 51, 52, 57), allowed to remain in state
custody for an excessive length of tine due to |lack of case
managenent and case plans and services, including
adoption-rel ated services, (filing 64 (Anmended Conplaint), 1T 53,
57), denied access to appropriate treatnment and services, (filing
64 (Amended Conplaint), Y 46, 50-51), placed with foster parents
who were given alnost no training or information about his
medi cal and nental health needs and who were consistently paid
| ess that the anmount needed to cover the costs of his care,
(filing 64 (Arended Conplaint), 1Y 48, 55-57), and denied
visitation with famly nmenbers. Filing 64 (Arended Conpl aint),
11 54, 57.

Carson P.’s next friend is Crystal Foreman, his forner
foster sister. She is 22 years old, a sergeant in the U S. Arny
Reserve, a human resource specialist for the Reserve Center, and
is conpleting her bachelor’s degree at Bell evue University.
Filing 74 (Suppl emental Evidence Index), ex. 31 (Foreman
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Deposition), pp. 6-8, 12. M. Foreman never lived in the sane
honme as Carson P., but saw himonce or twice a week for the two
years her parents were his foster parents. M. Foreman al so
provi ded care for Carson P. for two weeks in August 2004. Prior
to the suit being filed, she |ast spoke wth Carson P. in August
2005. Carson P. was renoved from her parent’s hone in August
2005, placed with his grandnother, and to aid the transition, the
HHS caseworker initially prohibited comruni cati on between the
Foreman famly and Carson P. Filing 74 (Suppl enental Evi dence

| ndex), ex. 31 (Foreman Deposition), pp. 13-17.

Ms. Foreman has not spoken with Carson P.’s grandnother, his
guardian ad litem his caseworker, or with his teachers or other
school officials concerning his care or progress. Filing 74
(Suppl enental Evi dence I ndex), ex. 31 (Foreman Deposition), pp.
17-18, 22, 29, 54. She attended one juvenile court hearing in
the spring of 2004, but did not testify, and she has never raised
her concerns about Carson P. before the juvenile court. Filing
74 (Suppl emental Evidence |Index), ex. 31 (Foreman Deposition),
pp. 28-29, 54. She has never reviewed the HHS court reports or
case plans for Carson P., and does not know what the current
permanency plan is for Carson P. Filing 74 (Suppl enental
Evi dence I ndex), ex. 31 (Foreman Deposition), pp. 29-31.

Ms. Foreman is willing to represent Carson P., and agreed to
do so at the request of plaintiffs’ counsel, Doug Gay, an
attorney for Children’s Rights. M. Foreman has read the
conplaint and regularly receives correspondence fromplaintiffs’
counsel , but she cannot explain what a class representative is or
the duties and responsibilities of one appointed to represent a
class. Filing 74 (Suppl enental Evidence |Index), ex. 31 (Foreman
Deposition), pp. 31-32, 35, 55.
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B. Paul ette V.

Paul ette V. was 18 when the plaintiffs’ suit was filed. She
is now 19 years of age. Paulette V. is one of three children
born to her nother. Filing 74 (Suppl enental Evidence |ndex), ex.
2 (HHS file—Paulette V.), p. HHS-000212. Each child has a
different father; the identity of Paulette V.’s father is
unknown. Filing 74 (Suppl enental Evidence |Index), ex. 2 (HHS
file—Paulette V.), pp. HHS-000212-13. Her nother |ost custody of
Paul ette V.’s two siblings in 1992 due to neglect, and both of
them were | ater adopted. However, Paulette V., who was
approximately 5 years old at the time, was residing with
relatives when the court proceedings involving her siblings
occurred, and she was therefore not included in those
proceedings. Filing 74 (Suppl enental Evidence Index), ex. 2 (HHS
file—Paul ette V.), pp. HHS-000212-13. Paulette V. was “shuttled
around anongst her nother’s dysfunctional relatives,” and was
sexual | y abused by a teenage cousin when she was 8 years ol d.
Filing 74 (Suppl enental Evidence Index), ex. 2 (HHS fil e—Paul ette
V.), p. HHS-000213. Filing 74 (Suppl enental Evidence |ndex), ex.
2 (HHS file—Paulette V.), p. HHS-000213.

HHS obt ai ned | egal custody over Paulette V. in July 1997,
and she was placed with her aunt who served as her guardi an.
Filing 83 (Supplenmental Evidence Index), ex. 2 (HHS fil e—Paulette
V.), p. HHS-000397.* HHS and the Dougl as County Juvenile Court
closed the case. This aunt ultimately placed Paulette V. at
M dl ands Hospital under a nental health adm ssion, and then

3The evidence filed herein does not appear to support the
plaintiffs’ claimthat “Paulette V. . . . has been in HHS custody
for nost of the last 12 years.” See filing 64 (Arended
Complaint), T 13.
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refused to take her back, advising the HHS caseworker that “she
cannot handle her niece . . . any longer. [She] has run away from
home twi ce and is hanging around with an older man.” Filing 83
(Suppl enental Evi dence Index), ex. 2 (HHS file-Paulette V.), p.
HHS- 000397). HHS re-opened its file. Filing 74 (Suppl enent al

Evi dence Index), ex. 2 (HHS file—Paulette V.), p. HHS-000213.

Paul ette V. was adjudicated a 3(b) juvenile on Septenber 17,
2002. Filing 83 (Supplenental Evidence Index), ex. 2 (HHS
file—Paulette V.), pp. HHS-000549-550. Paulette has been pl aced
in the Douglas County Youth Detention Center, a group treatnent
home, and a group hone, before ultimately being placed in | ong-
termfoster care on Novenber 23, 2004. Filing 83 (Supplenenta
Evi dence Index), ex. 2 (HHS file-Paulette V.), pp. HHS-000377-78.
Paul ette V. does not want to build any relationship with her
not her and has excelled in therapy. The therapist states the
foster nother “is like a nmother to [Paulette V.,] . . . the best
pl acenent that she has been in[,]. . . treats [Paulette V.] like
a daughter and continues to play a notherly role in [her] life.”
Filing 74 (Suppl enental Evidence Index), ex. 2 (HHS fil e—Paul ette
V.). p. HHS-000214. According to recent HHS records filed
herein, Paulette V. was successfully working part-tinme while
attendi ng hi gh school and had adjusted well, both scholastically
and socially, to her school; |iked her foster home and foster
parents, and wanted to remain in their care until the sumrer of
2006, when she graduated from high school and reached the age of
19. Filing 74 (Suppl enental Evidence Index), ex. 2 (HHS
file—Paulette V.), pp. HHS-000214-15.

The juvenile court’s Septenber 29, 2005 ruling stated
Paulette V. was in a “wonderful foster care placenent,” and

ordered that she remain in the care of her foster parents with a
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per mmnency plan of independence. Filing 74 (Suppl enental

Evi dence Index), ex. 2 (HHS file-Paulette V.), p. HHS-000549.

The juvenile court further found that “[t] here has been
docunented in the casel/ permanency plan a conpelling reason that a
term nation of parental rights should not be filed in that the
Nebr aska Juveni|l e Code does not provide for the filing of such
termnation in |aw viol ation or status offense cases under
Section 43-247 (1), (2), and 3(b).” Filing 83 (Suppl enental

Evi dence Index), ex. 2 (HHS file-Paulette V.), pp. HHS- 000549-
550.

The juvenile court’s March 3, 2006 ruling stated the
“prograns and services provided by [HHS] adequately address
i ndependent living skills,” and Paulette V.’ s placenent renai ned
“wonderful.” A Disposition Review Hearing was set for June 5,
2006. Filing 74 (Suppl enental Evidence Index), ex. 43 (Juvenile
Court Orders—Paul ette V.), pp. HHS-021754-55.

The amended conpl aint alleges Paulette V. was frequently
nmoved anong nmultiple inappropriate placenents, (filing
64 (Amended Conplaint), 19 58, 61, 63); required to stay in an
Omaha energency shelter for an excessive period of time, (filing
64 (Amended Conplaint), 7 65, 68); mstreated while in state
cust ody because HHS failed to screen the foster hones,
investigate reports of sexual abuse, or appropriately nonitor her
safety and or supervise the adequacy of her placenents, (filing
64 (Amended Conplaint), 11 60, 62, 68); provided only minimal
counsel ing despite the abuse received, (filing 64 (Anended
Conplaint), 97 61, 64, 68); subjected to excessive institutional
pl acenents, (filing 64 (Amended Conplaint), ¥ 66); allowed to
| anguish in the State’s foster care custody for nost of the |ast
twel ve years due to |ack of case managenent and case plans and
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services, including adoption-rel ated services, (filing 64
(Amended Conplaint), 1Y 58-66); denied visitation with famly
menbers, (filing 64 (Anended Conpl aint), 91 54, 57, 59, 68, 75,
76); denied transitional living training, (filing 64 (Arended
Compl aint), 91 58, 67); and denied the benefits of an appropriate
and i npl ement ed per manency plan adjusted to her individual needs.
Filing 64 (Amended Conplaint), § 68.

Paul ette V.’s next friend is Sherri Wieeler. M. Wueeler is
enpl oyed by the school system Paulette V. started attending in
Novenber 2004. Filing 74 (Suppl enental Evidence |Index), ex. 32
(Wheel er Deposition), 7-8. M. Weeler never talked with
Paul ette V.’s foster parents or her teachers about her foster
home pl acenent or her progress in school, and she did not have
access to Paulette V.’s grades. Filing 74 (Supplenental Evidence
| ndex), ex. 32 (Wheel er Deposition), 15-16, 21. She has not
spoken with Paulette V.’s caseworker or her guardian ad |item
appoi nted by the juvenile court, and she has not contacted the
county attorney or any nenber of the Foster Care Revi ew Board
regarding Paulette V.’s case. M. Weeler has not attended any
juvenile court hearings or read any HHS docunents or court
reports. Filing 74 (Suppl enental Evidence |Index), ex. 32
(Wheel er Deposition), 29, 31-33, 35-36, 61-62. M. \Weel er has
had casual conversations with Paulette V. about “everyday stuff”
whil e wal king in the school hallways, but admts, “W really have
hardly any tine to talk at all when there’s not very many people

around.” Filing 74 (Supplenental Evidence Index), ex. 32
(Wheel er Deposition) at 14. “lIt’s really hard to have nmuch of a
conversation at school.” Filing 74 (Suppl enental Evidence

| ndex), ex. 32 (Wheel er Deposition), 24.
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Paul ette V. asked Ms. Weeler to “stand by her” and “guide
her” as a “next friend” in this litigation. Paulette V. and M.
Weel er read the drafted conplaint together, and Paulette V.
confirmed that each of the allegations concerning her history in
the foster care systemwas true. M. Wieeler’'s know edge of
Paul ette V.’ s background does not extend beyond the allegations
set forth in the conplaint. Filing 74 (Suppl enental Evidence
| ndex), ex. 32 (Weel er Deposition), 18-20, 39-55, 64, 66. She
has no opi nion concerning whether Paulette V. was in a proper
foster home at the tinme suit was filed, or whether she was
recei ving appropriate counseling or adequate training for
i ndependent living. Filing 74 (Suppl enental Evidence |Index), ex.
32 (Wheel er Deposition), 60-63, 65-66. M. \Weeler’'s concern is
basically “about Paulette . . . and the whole foster care system
as to whether these kids are getting things nmet that need to be
met in their daily lives.” Filing 74 (Supplenental Evidence
| ndex), ex. 32 (Wheel er Deposition), 64.

C. Danielle D

Danielle D., a 7-year-old, first entered HHS custody in July
2000.* Filing 74 (Suppl enental Evidence |Index), ex. 3 (HHS
file-Danielle D.), pp. HHS-000702-03. The police renoved her
fromher nother’s hone after receiving a report of neglect, and
followi ng a nedical exam nation, she was placed in protective
custody. Danielle D. was adjudicated a 3(a) juvenile “Fault
Abuse/ Negl ect” and placed in a traditional foster honme. Filing
83 (Suppl enental Evidence Index), ex. 3 (HHS file-Danielle D.),

*plaintiffs’ allegation that “Danielle D. . . . has been in
HHS custody for approximately two years” (or since |late 2003) is
i kely based on her nost recent 3(a) adjudication date. Conpare
filing 64 (Arended Conplaint), T 15 with filing 74 (Suppl enent al
Evi dence Index), ex. 3 (HHS file-Danielle D.), pp. HHS-000702-04.
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pp. HHS-008110-8111. Thereafter, Danielle D.’s nother received
fam |y support worker services, parent education, and
transportation services. Filing 74 (Supplenental Evidence

| ndex), ex. 3 (HHS file-Danielle D.), p. HHS-000703.

Danielle D. was returned to her nother’s custody in June
2002 pursuant to a court determnation. Filing 74 (Suppl enental
Evi dence Index), ex. 3 (HHS file-Danielle D.), p. HHS-000703;
Filing 83 (Supplenmental Evidence Index), ex. 3 (HHS file-Danielle
D.), p. HHS-008111. However, in July 2003, a police officer
detailed to Danielle D.’s school noticed she had bruising
i ndi cative of physical abuse. Based on this report, the deputy
county attorney filed a notion for tenporary custody and by court
order, Danielle D. was imedi ately returned to HHS tenporary
cust ody pendi ng an adjudication of the issue. Filing 74
(Suppl enental Evi dence Index), ex. 3 (HHS file-Danielle D.), p.
HHS- 000703. HHS pl aced Danielle D. in a foster home within 20
mles of her nother’s honme. Filing 74 (Suppl enental Evidence
| ndex), ex. 3 (HHS file-Danielle D.), p. HHS-000706. Danielle D
was adj udicated a 3(a) juvenile-"Fault Abuse/ Neglect” on January
6, 2004, and she has remained in HHS custody at the sanme foster
home. Filing 74 (Suppl enmental Evidence Index), ex. 3 (HHS
file-Danielle D.), p. HHS-000704; ex. 28 (Juvenile Court
Order—Danielle D.); Filing 83 (Suppl enental Evidence |Index), ex.
3 (HHS file-Danielle D.), p. HHS-008110).

Danielle D. attends school and has a positive relationship
with her foster nother. Filing 74 (Supplenental Evidence |ndex),
ex. 3 (HHS file-Danielle D.), pp. HHS-000707-08. She does not,
however, enjoy or adjust well to visits with her nother. See
filing 74 (Suppl enental Evidence Index), ex. 3 (HHS file-Danielle
D.), pp. HHS-000704-05, 708-09. Danielle D.’s nother exhibits
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dramati ¢ nood swings, an inability to nmake good deci sions, poor
insight into her actions, and an inability to conprehend
information provided. She will not take her prescribed

nmedi cations. Filing 74 (Suppl enental Evidence Index), ex. 3 (HHS
file-Danielle D.), pp. HHS-000708- 09.

The Decenber 2004 prinmary permanency plan for Danielle D
was long termfoster care with an alternative plan of
guardi anship. Filing 74 (Suppl enental Evidence |Index), ex. 3
(HHS file-Danielle D.), p. HHS-001020. However, in June 2005 a
juvenile court judge ordered that absent an applicabl e exception
under Neb. Rev. Stat. 8§ 43-292.02(3)(a)(b) or (c), the State nust
file a Mdtion or Petition to Term nate Parental Rights. Filing
74 (Suppl emental Evidence Index), ex. 3 (HHS file-Danielle D.),
p. HHS-001013. The court’s Septenber 2005 order stated the
primary permanency plan for Danielle D. was adoption, (filing 74
(Suppl enental Evi dence Index), ex. 3 (HHS file-Danielle D.), p.
HHS- 000985), based in part on HHS reconmmendati on that adoption
be achi eved by August 6, 2006. Filing 74 (Suppl enental Evidence
| ndex), ex. 3 (HHS file-Danielle D.), p. HHS-000710.

The anended conplaint alleges Danielle D. was m streated
while in state custody because HHS failed to adequately nonitor
her visits with her nother during attenpts at reunification,
(filing 64 (Anended Conplaint), Y 75-76); allowed her to stay in
State custody for an excessive period of tinme because it failed
to provi de appropriate case nanagenent, pernmanency pl anning, and
services for reunification, and because it failed to pronptly
determ ne that reunification was inappropriate, develop a
per manency plan of searching for a permanent adoptive hone rather
than long-termfoster care, locate and term nate the rights of
her biological father, or confirmclains of tribal affiliation,
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(filing 64 (Arended Conplaint), 1 69, 71-76);' failed to
provi de health services necessary to address her hearing

i mpai rment and devel opnental delay, (filing 64 (Anended
Conplaint), 1 71, 76); failed to adequately conpensate her
foster care providers to cover the expense of her care, (filing
64 (Anmended Conplaint), Y 71, 76), and denied her visitation
with fanmly menbers. Filing 64 (Amended Conplaint), Y 75, 76.

Danielle D.’s next friend is Jodell Bruns. M. Bruns is a
friend of Danielle D.’s current foster nother, and was asked by
the foster nother to represent Danielle D.’s interest in this
lawsuit. Filing 74 (Suppl enental Evidence |Index), ex. 33 (Bruns
Deposition), 12, 23-26. Danielle D.’s foster nother has
expressed to Ms. Bruns that she is concerned the state is not
nmoving quickly to place Danielle D. in an adoptive hone, does not
adequately supervise her visits with her nother, and has not
adequately assisted Danielle D. with her hearing and speech
problenms. Filing 74 (Suppl enental Evidence Index), ex. 33 (Bruns
Deposition), 13-14, 39-44. Bruns believes Danielle D. and her
foster nother get along |ike nother and daughter, and that
Danielle D. has inproved while in her foster nother’s care.
Filing 74 (Suppl emental Evidence Index), ex. 33 (Bruns
Deposition), 27-28, 64-65.

Ms. Bruns has no opinion concerning the appropriate
per manent placenent for Danielle D. She has reviewed the
conplaint in this case, but she has not reviewed any HHS or
Foster Care Review Board reports regarding Danielle D. Filing 74
(Suppl enent al Evi dence | ndex), ex. 33 (Bruns Deposition), 10, 37-
38. M. Bruns has not attended any juvenile court hearings, and

1’See footnote 14.
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has not spoken with Danielle D.’s teachers, caseworker, or
guardian ad litem She has not contacted the county attorney or
the juvenile court judge regarding Danielle D.’s placenent or
access to care. Filing 74 (Suppl enental Evidence |Index), ex. 33
(Bruns Deposition), 29, 31, 35-36. She understands that in her
role as a next friend, she will be part of a joint effort to
bring cases to the court as a representative of not only Danielle
D., but everyone in the foster care system Filing 74

(Suppl enental Evi dence | ndex), ex. 33 (Bruns Deposition), 64.

D. Cheryl H.

Cheryl H was 18 years old when this lawsuit was filed; she
is currently 19 years old. Filing 74 (Supplenental Evidence
| ndex), ex. 4 (HHS file-Cheryl H ), p. HHS-001296. See al so
filing 64 (Arended Conplaint), § 17. Cheryl H was sexually
abused by her father at or before she was 9 years old, and her
nmother failed to care for her. Filing 74 (Suppl enental Evidence
| ndex), ex. 34 (Nowak Deposition), attachnment at HHS-001930. She
was adj udicated a 3(a) juvenile-“Fault Abuse/ Neglect” on May 1,
1996. Filing 83 (Suppl enental Evidence |Index), ex. 4 (HHS
file-Cheryl H), p. HHS-021994). See also filing 64 (Amended
Complaint),  17. Cheryl H exhibits ongoing problenms with
tenper tantrunms and physically aggressive behavior. Filing 74
(Suppl enent al Evi dence | ndex), ex. 29 (Caseworker report—-Cheryl
H), p. HHS-011589; ex. 34 (Nowak Deposition), attachnment at HHS-
001931. Cheryl H was placed in nunmerous foster honmes and group
home facilities during her years in the foster care system
Filing 83 (Supplenmental Evidence Index), ex. 4 (HHS fil e-Cheryl
H), pp. HHS-021994- 95.
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The amended conpl ai nt all eges that begi nning at the age of
9, Cheryl H was shuttled anong a dozen inappropriate placenents
over a period of ten years, (filing 64 (Anended Conplaint), § 77-
80); at the age of 11, was required to stay in an energency
children’s shelter for a year, (filing 64 (Anmended Conplaint), 11
78, 81); did not have tinely and neani ngful contacts with her
casewor ker, and was poorly nonitored by HHS to ensure her safety
and well being, (filing 64 (Arended Conplaint), T 81); spent
significant periods of her life in institutional settings,
(filing 64 (Anended Conplaint), Y 77, 78, 80); was placed with
i nadequately trained, prepared, and infornmed foster parents who
were unable to neet her nental health and behavi oral needs and
were afforded al nost no casewor ker supervision, (filing 64
(Amrended Conplaint), Y 78, 79); was not afforded the benefit of
an appropriate and inpl enented pernmanency plan, (filing 64
(Amended Conplaint), T 81; and received m ninal assistance with
pl anning her transition to adulthood. Filing 64 (Anended
Conpl aint), 99 80, 81.

Cheryl H 's next friend is Susan Nowak of Poughkeepsie, New
York. See filing 64 (Anended Conplaint), 1 18. M. Nowak has
lived in New York since 1998. M. Nowak was Cheryl H 's foster
parent in 1996 for approximately 8 nonths. Filing 74
(Suppl enental Evi dence I ndex), ex. 34 (Nowak Deposition), 9, 14-
16, 48. She has mmintained contact with Cheryl H and her foster
parents since that tinme. Although nost of the contacts were by
t el ephone, letters were exchanged, and Cheryl H. visited M.
Nowak in New York for Christmas in 2004. Filing 74 (Suppl enment al
Evi dence Index), ex. 34 (Nowak Deposition), 11-14, 55-57.

Ms. Nowak has had sone contact with Cheryl H's caseworkers,
but she has not attended any court hearings since being a foster
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parent, has not read any court orders concerning her placenent,
and has not reviewed the Foster Care Revi ew Board
recommendations. Filing 74 (Suppl enmental Evidence |Index), ex. 34
(Nowak Deposition), 14-16, 48, 80-81. She has never spoken with
Cheryl H's teachers, her guardian ad litem or the county
attorney regarding Cheryl H's care and placenent. Filing 74
(Suppl enental Evi dence I ndex), ex. 34 (Nowak Deposition), 71-80.

Ms. Nowak states HHS never had a real plan for Cheryl H's
care. She believes that instead of focusing on famly
reuni fication, HHS should have instituted proceedi ngs for
term nation of parental rights years ago, thereby allow ng Cheryl
H to be placed in a stable hone. Filing 74 (Suppl enent al
Evi dence I ndex), ex. 34 (Nowak Deposition), 48, 85-87. She
further believes HHS provi des inadequate training for foster
parents attenpting to deal with the special problens exhibited by
Cheryl H Filing 74 (Suppl enental Evidence |Index), ex. 34 (Nowak
Deposition), 96-97. M. Nowak believes that although Cheryl H
has reached the age of majority under Nebraska |law, she is not
“wel | equipped for the real world.” Filing 74 (Suppl enental
Evi dence I ndex), ex. 34 (Nowak Deposition), 63.

Doug Gray asked Ms. Nowak to be Cheryl H's next friend in
t he sumrer of 2005. By agreeing to be a next friend, M. Nowak
intends to inprove the situations of all children who are
presently or may in the future be in HHS custody. Filing 74
(Suppl enental Evi dence I ndex), ex. 34 (Nowak Deposition), 13-14,
60, 62.
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E. Jacob P.

Jacob P., age 13, first entered HHS custody in Decenber 1996
when his nother left himat HHS because she was unable to care
for him Jacob P. has fetal alcohol syndrone. Parental rights
were termnated in 1997. Filing 74 (Suppl emental Evi dence
| ndex), ex. 5 (HHS file-Jacob P.), p. HHS-011596; filing 64
(Amended Conplaint), T 87). He had nunerous unsuccessf ul
pl acenents until he was adopted in Novenber 2000, but he was
reportedly treated poorly by his adoptive parents. Serious
concerns were raised over whether his adoptive parents were
physically and enotionally abusive. Filing 74 (Suppl enent al
Evi dence Index), ex. 5 (HHS file-Jacob P.), pp. HHS- 002219,
011596; filing 64 (Anended Conplaint), 19 84-86. Jacob P.’s
adoptive parents relinquished their parental rights in June of
2004. Filing 64 (Anended Conplaint), 91 87. Jacob P. was
adj udi cated a 3(a) juvenile on May 6, 2004 and has renmained in
HHS custody since that tinme. Filing 74 (Suppl enental Evidence
| ndex), ex. 5 (HHS file-Jacob P.), pp. HHS-002219, 011595; ex. 30
(Juvenil e Court Order—Jacob P.). See also filing 64 (Arended
Conpl aint), § 19.

As of July 25, 2004 Jacob P. displayed synptons of
attachnment problenms and grief and | oss issues related to his
repeated noves and rejections within the foster care system
Filing 83, ex. 11 (Counseling Report—Jacob P.), p. NP 000631. He
has serious behavioral problens, and his first foster hone
pl acenent (follow ng the 2004 adoption dissolution) ended at the
foster parents’ request followng the birth of their new baby.
Filing 74 (Suppl emental Evidence Index), ex. 5 (HHS fil e-Jacob
P.), p. HHS-002220. Despite significant efforts by Jacob P.’s
next set of foster parents, Jacob P.’s behaviors did not inprove
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and he was ultimately placed in a group honme. Filing 74
(Suppl enental Evi dence Index), ex. 5 (HHS file-Jacob P.), pp.
HHS- 002220, 011596.

The foster nmother remains willing to work with Jacob P
during the group hone placenent and stated that if he
successfully conpl eted the group honme program and his behavi or
i mproved, he could return to his foster parents’ hone. Filing 74
(Suppl enental Evi dence I ndex), ex. 5 (HHS file-Jacob P.), p.

HHS- 002220. While in the group honme setting, Jacob P. can earn
the privilege of visitation and weekend passes with his foster
parents, but he renmains non-conpliant with their rules and
expectations. Filing 74 (Suppl enental Evidence |Index), ex. 5
(HHS file-Jacob P.), p. HHS-011596. Jacob P. receives individual
and famly therapy with his foster nother focused on learning to
conply with limts set by authority figures, control his anxiety
and i npul sive behavior, elimnate inappropriate sexual behaviors,
and accept feedback. He is working toward the goal of being

di scharged fromthe group honme to return to his foster hone.
Filing 74 (Suppl enmental Evidence Index), ex. 5 (HHS fil e-Jacob
P.), pp. HHS-011599-600.

The amended conpl ai nt all eges Jacob P. has been shuffled
anong at least 11 different foster care placenents while in state
custody, including five different placenents in the past year and
a half, (filing 64 (Arended Conplaint), § 82); was m streated
while in state custody because HHS failed to screen the foster
homes, placed himw th dangerous children, and failed to
adequately investigate clains of mstreatnent by his adoptive
parents, (filing 64 (Anended Conplaint), q 85); was required to
stay in state custody for an excessive length of tinme due to the
| ack of a primary permanency plan of adoption and |ack of HHS

a7



Case: 4:05-cv-03241-RGK-DLP  Document #: 90 Date Filed: 08/16/2006 Page 52 of 199

effort to | ocate adoptive parents, (filing 64 (Amended

Conpl aint), 919 88-89); and was negl ected nedically, given al cohol
by fam|ly nmenbers to control his behaviors, and denied tinely
medi cal services and testing. Filing 64 (Arended Conplaint), 91
83, 86-87, 89.

Jacob P.’s next friend is Sara Hildreth Jensen, a pastor
fromNeola, lowa. Filing 74 (Supplenmental Evidence |Index), ex.
35 (Jensen Deposition), 4-5. Reverend Jensen has read Jacob P.’s
juvenile court files and various HHS docunents and nedi cal
records, but she has never nmet Jacob P. or talked to him and she
does not know where he currently lives. Filing 74 (Suppl enental
Evi dence Index), ex. 35 (Jensen Deposition), 10, 13-15. She has
not attended his juvenile court hearings, and has not spoken with
his caseworker, guardian ad litem the county attorney, or the
attorneys who represented his adoptive parents. She has not
reviewed the recommendati ons of the Foster Care Review Board
related to Jacob P.’s care and placenent. Filing 74
(Suppl enental Evi dence I ndex), ex. 35 (Jensen Deposition), 12-13,
19, 23. She has no opinion concerning whether the state has
provi ded appropriate care for Jacob P. in the past, if his
current placenent is appropriate, or if additional services or
care should be provided. Filing 74 (Supplenental Evidence
| ndex), ex. 35 (Jensen Deposition), 17, 20, 23-24.

Mar ni e Jensen, an attorney at the Ogborn, Sunmerlin & Ogborn
law firm contacted Reverend Jensen in August 2005 and asked her
to be Jacob P.’s next friend for this federal lawsuit. Filing 74
(Suppl enent al Evi dence | ndex), ex. 35 (Jensen Deposition), 10.
Reverend Jensen agreed to do so, and she understands her duties
i nclude representing Jacob P.’s interests and the interests of
foster children in general. She believes she is qualified to be
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a class representative because she has a degree in social work,
under st ands the system and as a pastor, has sonme know edge of
the i ssues encountered by famlies. Filing 74 (Suppl enental
Evi dence Index), ex. 35 (Jensen Deposition), 12, 27.

F. Bobbi W

Bobbi W, age 14, is nentally handi capped, and suffers from
Reactive Attachnment Disorder, disruptive behavior disorder, ADHD,
and Oppositional Defiant Disorder. Filing 74 (Suppl enment al
Evi dence Index), ex. 48 (HHS fil e-Bobbi W), pp. HHS-012316-17;
filing 83, ex. 12 (D scharge sumary--Bobbi W), p. NP 001836.
See also filing 64 (Arended Conplaint), Y 90. Bobbi W’s nother
has borderline personality disorder and has never been able to
parent her. The nother advised police officers in May 2001 t hat
she “could not take it any longer” and wanted to pl ace her
children in state custody. Bobbi W entered HHS custody in My
2001 when a juvenile court found that her nother, through no

fault of her own, was unwilling or unable to care for Bobbi W
Bobbi W was adjudicated a 3(a) juvenile--“No Fault
Abuse/ Neglect.” Filing 74 (Suppl enmental Evidence |Index), ex. 48

(HHS fil e-Bobbi W), p. HHS-016317. See also filing 64 (Anended
Conpl aint), ¢ 21.

Wthin a nonth of entering HHS custody in May 2001, Bobbi W
was returned to her nother, but she reentered HHS custody al npost
i medi ately. Filing 64 (Arended Conplaint), T 91. She was
adj udi cated in Septenber 2001 as a 3(a) juvenile with suspected
abuse and negl ect issues. Filing 74 (Suppl enental Evidence
| ndex), ex. 46 (Creager Deposition), ex. 20 at HHS-012164; filing
83 (Suppl enental Evidence Index), ex. 6 (HHS fil e-Bobbi W), p.
HHS- 016211.
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Bobbi W’s nother also has a guardian ad litemand is
represented by counsel. In the spring of 2003 the nother said
she wanted to relinquish her parental rights, but she did not
sign the relinquishment paperwork on advice of counsel. Counsel
stated that she believed the nother was not nentally conpetent to
sign a relinquishmrent and wanted her client to undergo a
psychol ogi cal eval uation before noving forward. The nother’s
psychol ogi cal eval uati on was never done. Parental rights remain
intact. Filing 83 (Supplenental Evidence Index), ex. 6 (HHS
file—-Bobbi W), pp. HHS-012285- 86.

Bobbi W has been placed in child care agencies and assi sted
living facilities, wth brief and intermttent stays in a
psychiatric hospital. She was placed in a potential adoptive
home in April 2004, (filing 74 (Suppl enental Evidence |Index), ex.
48 (HHS fil e-Bobbi W), pp. HHS-016211-12; filing 83
(Suppl enental Evi dence I ndex), ex. 6 (HHS file-Bobbi W), p. HHS-
012286), but in October 2004 she began to exhibit serious
aggressi ve behavior at school, avoid classroomactivities, eat
excessively, and manipulate and lie to her foster parents.

Motions to termnate the parental rights of Bobbi W's
parents were filed on QOctober 22, 2004. Filing 74 (Suppl enental
Evi dence Index), ex. 46 (Creager Deposition) exs. 20-21 at HHS-
012164-66, 012157-60. Bobbi W becane belligerent and officers
were contacted on Novenber 24, 2004 to transport her to the
hospital. The prospective adoptive parents refused to all ow
Bobbi W to return to their honme for fear she would act out
aggressively toward their three-year-old daughter. She was
thereafter placed in a group home, where her aggressive behaviors
have continued. HHS staff have expressed concerns that the sl ow
response by “higher-ups” has thwarted the departnment’s efforts to
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do what is best for [Bobbi] W, “[w hatever that is.” Filing 74
(Suppl enental Evi dence Index), ex. 48 (HHS fil e-Bobbi W), pp.
HHS- 016211, 016319-20, 016323; filing 83 (Suppl enental Evidence
| ndex), ex. 6 (HHS fil e-Bobbi W), pp. HHS-012711, 013029.

On Decenber 20, 2004 the Nebraska juvenile court held:

Pl acement continues to be necessary due to the
children’ s need for placenent, treatnent and care.
Custody of the children shall remain with HHS for
appropriate care and placenent. The children’s needs
for safety, health and well-being are being net. Sone
services being provided are in conpliance with the case
pl an. Poor progress is being made to alleviate the
causes of out-of hone placenent. Reasonable efforts
have been made to preserve and reunify the famly prior
to placenent of the children in out-of-hone care. The
primary permanency plan is reunification. Wiile HHS is
working on this plan, it wll be working concurrently
on ways to provide permanency through an alternative
plan. At this time the alternative plan is Adoption.

Filing 74 (Suppl emental Evidence Index), ex. 48 (HHS fil e-Bobb
W), pp. HHS- 013010-11.

The amended conpl ai nt al |l eges Bobbi W has been frequently
nmoved while in state custody, wth at |east eight different case
workers during that tine, (filing 64 (Anmended Conplaint), ¥ 90);
provi ded no support during transition fromone placenent to
anot her; (filing 64 (Arended Conplaint), T 94); placed in a
string of institutional group hones, including her current
pl acenent in a group hone which al so houses two 23 year old
resi dents, and where her bed consists of a mattress on the fl oor,
(filing 64 (Arended Conplaint), 1 91-92, 94, { 96); and denied
an appropri ate permanency plan and an adopti ve hone because
al t hough one set of foster parents wanted to adopt her, HHS
continued to pursue reunification though the nother was both
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unwi | i ng and unable to neet plan goals, and failed to pursue
term nation of parental rights until October 2004. The petition
for termnation is still pending. Filing 64 (Arended Conpl aint),
11 92-93, 96

Bobbi W’s next friend is Mcheline Creager. M. Creager
has a psychol ogy degree and is a nother. Filing 74 (Suppl enent al
Evi dence Index), ex. 46 (Creager Deposition), 6-8. She also
volunteers as a citizen advocate for Citizen Advocacy in Lincoln,
Nebraska. Filing 74 (Suppl emental Evidence |ndex), ex. 46
(Creager Deposition), 34-36.

Ms. Creager was contacted in January 2006 by Bonnie
Arrasmith of Citizen Advocacy and asked if she was willing to be
a next friend for a child inthis litigation. M. Creager agreed
to do so, and she was then contacted by Marnie Jensen and asked
to be a next friend for Bobbi W Filing 74 (Suppl enent al
Evi dence I ndex), ex. 46 (Creager Deposition), 34-36. M. Creager
did not previously know Bobbi W, but she has agreed to be her
next friend. She understands her role to be representing Bobb
W’s interests, and since Bobbi W is a naned plaintiff, she
thereby represents the interests of the class. Filing 74
(Suppl enental Evi dence I ndex), ex. 46 (Creager Deposition), 48-49

Ms. Creager has read HHS records, nedical records, and
emails fromprior foster nothers for Bobbi W, has read the
conplaint, and has nmet with Bobbi W for one hour. Filing 74
(Suppl enental Evi dence I ndex), ex. 46 (Creager Deposition), 8-10,
38-39. M. Creager has not spoken with Bobbi W’'s teachers or
any school staff, or her HHS caseworkers, nother, father, or
guardian ad litem She has not spoken with the juvenile court
j udge assigned to Bobbi W’'s case, or attended any juvenile court
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heari ngs. She has not spoken to the Foster Care Revi ew Board and
cannot state that she has read its recomendations related to
Bobbi W Filing 74 (Supplenental Evidence |Index), ex. 46
(Creager Deposition), 11-12, 30-32.

Ms. Creager has concerns about Bobbi W’'s placenents and
care within the HHS foster care system believes Bobbi W has
made no progress, and is unhappy with Bobbi W’'s current
pl acenment in a group honme because she needs a “loving, stable
home environnment.” M. Creager is not able, however, to offer
any opinion that the HHS system has failed to provide proper
custodi al care under the circunstances presented. Filing 74
(Suppl enent al Evi dence | ndex), ex. 46 (Creager Deposition), 43-
45,

G Hannah A

Hannah A., a 7-year-old, was placed in protective custody in
January 2002. Filing 74 (Supplenental Evidence Index), ex. 49
(HHS fil e-Hannah A.), p. 019600. See also filing 64 (Arended
Complaint), T 23. She was returned to her nother and step-
father’s hone in April 2002 because they agreed to conply with a
case plan. They did not conply, and Hannah A. and her siblings
were renmoved fromthat honme in July 2002. She was adjudi cated as
a 3(a) juvenile-"Fault Abuse/ Neglect” on Cctober 23, 2002.

Filing 74 (Suppl emental Evidence Index), ex. 49 (HHS fil e-Hannah
A), pp. HHS-017156, 019600.

Hannah A. has significant behavioral problens including
pl acenment disruption, |ying, sexually aggressive behavior, anim
cruelty, and defiant behaviors. She was initially placed with
her maternal grandnother, (filing 74 (Supplenental Evidence
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| ndex), ex. 49 (HHS fil e-Hannah A ), p. HHS-019600), and was
thereafter placed in child specific, relative, and traditional
foster honmes. Filing 74 (Supplenental Evidence Index), ex. 49
(HHS fil e-Hannah A.), pp. HHS-017156-157, 019608-610); filing 83
(Suppl enental Evi dence Index), ex. 7 (HHS fil e-Hannah A.), pp.
HHS- 017150- 51.

The parental rights of Hannah A ’s nother and father were
termnated in Septenber 2004. Filing 74 (Suppl enmental Evi dence
| ndex), ex. 49 (HHS file-Hannah A '), p. HHS-019599. Hannah A ’s
behavi or and attachnment probl ens began to escal ate, and she was
psychol ogically re-evaluated in August 2005. She was placed in a
treatnent | evel foster honme in Septenber 2005 to afford her the
recommended hi gher |evel of care needed. Filing 74 (Suppl enental
Evi dence Index), ex. 49 (HHS file-Hanna A.), p. HHS-019601. On
Cct ober 12, 2005 the juvenile court adopted the HHS case pl an
recommendi ng a primary permanency plan of adoption by Cctober 6,
2006. Filing 74 (Suppl enmental Evidence Index), ex. 49 (HHS
file-Hanna A.), pp. HHS-18136-37, 019604.

The anended conpl aint all eges Hannah A was subjected to
over 14 different foster care placenents over the course of four
years in HHS custody, (filing 64 (Anended Conplaint), T 99);
pl aced in a shelter for honmeless famlies (not even a children’s
shelter) at a very young age, (filing 64 (Arended Conplaint),
103); initially “reunified” with her biological parents even
t hough her father had reportedly sexually abused her, and
thereafter placed in inadequately screened and supervi sed non
famly and rel ative placenments, (filing 64 (Arended Conplaint), 1
100); and placed with relative foster parents who had received
little or no additional support or training to care for Hannah A
Filing 64 (Anended Conplaint), 99 101, 103. She renmins in state
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cust ody because parental rights were not termnated until

Sept enber 2004, and since then, she has not been in a stable

| ong-term pl acenent, much | ess an adoptive or other permanent

home, (filing 64 (Amended Conplaint), § 104); and she has been
denied tinmely evaluation and treatnent of her on-going nedical
and nental health needs and learning disabilities. Filing 64
(Amended Conplaint), T 99, 101, 105.

Hannah A.’s next friend is Vanessa Nkwocha. M. Nkwocha has
a degree in human resources and famly science, and is currently
a “stay-at-honme nother.” Filing 74 (Suppl enental Evidence
| ndex), ex. 47 (Nkwocha Deposition), 6, 8. She previously worked
as a famly support service provider for Options, and in that
capacity, worked with famlies to teach parenting skills.
Options has a contract with HHS to provide such services to
famlies. Filing 74 (Suppl enental Evidence |Index), ex. 47
(Nkwocha Deposition), 7-9.

Ms. Nkwocha was a fam |y support service provider for Hannah
A’s famly for a period of four years. During the final year,
whi ch ended in May of 2003, she worked with Hannah A.’ s not her
for approximately 20 hours a week and reported her findings to
HHS. Filing 74 (Suppl enental Evidence Index), ex. 47 (Nkwocha
Deposition), 11-12. She has revi ewed her personal notes rel ated
to those services and has discussed Hannah A. with Shari Mlan, a
foster parent who cared for Hannah A. from Oct ober 2003 until My
2004. Ms. Nkwocha | ast saw Hannah A. in May or June of 2004, and
has not spoken to her since. Filing 74 (Supplenental Evidence
| ndex), ex. 47 (Nkwocha Deposition), 10, 12-13; filing 83
(Suppl enental Evi dence Index), ex. 7 (HHS fil e-Hannah A.), pp.
HHS- 017150- 51.
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Ms. Nkwocha has never been to Hannah A.’s current hone
pl acenent, has not spoken to her foster parents, and has no
opinion as to whether it is an appropriate placenent. Filing 74
(Suppl enental Evi dence I ndex), ex. 47 (Nkwocha Deposition), 14,
19. She does not know whet her Hannah A ’s current nedical needs
are being net. Filing 74 (Suppl enental Evidence |Index), ex. 47
(Nkwocha Deposition), 28-29. M. Nkwocha has not talked to
Hannah A.’s teachers or caseworkers regardi ng Hannah A ’s
progress since May 2003. Filing 74 (Suppl enental Evidence
| ndex), ex. 47 (Nkwocha Deposition), 14, 17, 31. M. Nkwocha has
not contacted the county attorney, the juvenile court, or Hannah
A.’s guardian ad |item concerning Hannah A ’'s current care and
pl acenent. Filing 74 (Suppl enental Evidence Index), ex. 47
(Nkwocha Deposition), 31. She has not attended juvenile court
pl acenent hearings, and does not know when the next hearing is
scheduled. Filing 74 (Supplenental Evidence Index), ex. 47
(Nkwocha Deposition), 27, 33-34, 45, 50-51. She has not
contacted the Foster Care Review Board regardi ng Hannah A, and
has not reviewed its recomrendations. Filing 74 (Suppl enmental
Evi dence I ndex), ex. 47 (Nkwocha Deposition), 34.

Ms. Nkwocha was contacted by Jennifer Carter of Nebraska
Appl eseed i n Decenber 2005 and was asked to be Hannah A.’ s next
friend. Filing 74 (Suppl enental Evidence |Index), ex. 47 (Nkwocha
Deposition), 34-35. She agreed to do so because she believes
Hannah A. is worthy of a loving, stable hone. However, she does
not know if Hannah A. is currently placed in such a honme, and
does not know what efforts are being made by HHS to | ocate such a
home or adoptive parents for Hannah A. Filing 74 (Suppl enment al
Evi dence I ndex), ex. 47 (Nkwocha Deposition), 35, 43, 53, 63-64,
74-75.
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Ms. Nkwocha bel i eves Hannah A. shoul d never have been placed
in the home of Linda MIton, but she has no first-hand know edge
of any lack of care provided to Hannah A. since May of 2003.
Filing 74 (Suppl emental Evidence Index), ex. 47 (Nkwocha
Deposition), 40-41, 46. M. Nkwocha al so believes HHS pl aces too
much enphasis on rel ative foster honme placenent and proceeds too
slowy in termnating parental rights. She believes HHS shoul d
hire additional caseworkers, and provi de adequate training and
hi gher per diempay to foster parents. Filing 74 (Suppl enment al
Evi dence Index), ex. 47 (Nkwocha Deposition), 64-69.

Wth regard to the relief requested in this case, M.
Nkwocha believes that as to Hannah A, “the damage has been
done,” but “the larger picture is that other children would not
have to follow in her footsteps with regards to how much tinme is

spent in foster care.” Filing 74 (Supplenental Evidence | ndex),
ex. 47 (Nkwocha Deposition), 69-70. She believes that “by
reformng the system . . . nore children in foster care could
benefit from proactive, appropriate placenent,” and hopes the
results of a federal class action suit will “apply nore broadly
than just to Hannah. . . .” Filing 74 (Suppl enental Evidence

| ndex), ex. 47 (Nkwocha Deposition), 77.

[11. System Ref orm and Oversi ght.

Congress and all three branches of Nebraska s governnent
have addressed the issue of child welfare reformin Nebraska.

A. Nebr aska Oversi ght and Reform Efforts.

As previously described, the Foster Care Revi ew Board was
created in 1982 to provide continuing oversight of HHS, court,
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and chil d-agency foster care placenents. The board maintains a
statewi de registry of all foster care placenents, and prepares an
annual eval uation of such placenments. Neb. Rev. Stat. § 43-1303
(LEXI'S 2005).

In addition to the Foster Care Review Board, pursuant to
| egi sl ation enacted by Nebraska in 1992, child abuse and negl ect
i nvestigation teans were established in each county or conti guous
group of counties in Nebraska. These teans are required to
devel op protocols for investigating child abuse and negl ect
cases; ensuring | aw enforcenent participation in investigations;
reducing the risk of harmto child abuse and negl ect victims;
ensuring that the child is in safe surroundings (including
removi ng the perpetrator when necessary); and sharing case
information as needed for the child s protection. Neb. Rev.
Stat. 8 28-728. The requirenments for formng the teans to
establish protocols were effective as of July 15, 1992. Neb.
Rev. Stat. 8§ 28-732 (LEXIS 2005). 1In response to this
| egi slation, the Protocols Task Force of the Nebraska Comm ssion
for the Protection of Children published a “Mdel Protocol for
the I nvestigation of Child Abuse and Negl ect Cases” in July of
1992. See filing 73, ex. 20 (NCPC Mddel Protocol for the
| nvestigation of Child Abuse and Negl ect Cases).

Governor Ben Nel son issued an executive order in 1993 that
est abl i shed “The Nebraska Comm ssion for Child Protection.” The
Comm ssion was tasked with assessing Nebraska’ s progress in
ensuring the safe and heal thy devel opnent of children and
advi sing the Governor and public of actions needed to protect
Nebraska’s children. Filing 73, ex. 19 (Executive Order 93-7),
p. HHS-011408. This newy formed Comm ssion issued a proposed
five-year plan to begin in fiscal year 1995 which addressed
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“systens reform and suggest[ed] a franmework of governance,
detailing both an organi zational structure for inplenentation and
timely delivery of programservices.” Filing 73, ex. 21 (State
of Nebraska Fami |y Preservation & Support Program 5-yr. Plan--
Neb. Comm for the Prot. of Children), p. HHS-011457. This

conmmi ssion continues to assess the inplenmentation of child

wel fare services in Nebraska. See filing 73, ex. 10 (2005
Citizen Review Assessnent--CGovernor’s Comm ssion for the
Protection of Children)(reviewing the efficacy of the Child
Protective Service’'s intake processes).

B. Federal Oversight Through Fundi ng Requirenents.

Congress has enacted statutes that permt the United States
Department of Health and Human Services (USHHS) to oversee state
child wel fare services in exchange for federal funding. Title
| V-B of the Social Security Act offers federal funds to “State
public welfare agencies [to] establish[ ], extend] ], and
strengthen[ ] child welfare services.” 42 U S.C. 8§ 620(a). To
be eligible for these federal funds, Nebraska must submt a plan
in accordance with 42 U S.C. §8 622 for approval by USHHS, and be
in substantial conpliance with the terns of that plan.
| mpl ementing regulations require the state to submt a Child and
Fam |y Services Plan (CFSP) to the Adm nistration for Children
and Famlies (ACF), (see 45 CF.R 8 284.11). “The CFSP w |l be
approved only if the plan was devel oped jointly by ACF and the
State (or the Indian Tribe), and only after broad consultation by
the State (and the Indian Tribe) with a wi de range of appropriate
public and non-profit private agencies and community-based
organi zations with experience in adm nistering prograns of
services for children and famlies (including famly preservation
and support services).” 45 C.F.R 8 1357.15 (b)(4).
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ACF, acting through Child and Fam |y Services (CFS),
perforns reviews to determne if the state is conplying with the
federally approved CFSP. 45 C.F.R 8§ 1355.32-1355.33. If a
state is not operating in substantial conformty with the CFSP,
it is required to devel op and inplenment a program i nprovenent
plan (PIP). 45 CF.R 8 1355.32 (b)(2) & 1355.35. If the state
does not conmply with the PIP, penalties nay be assessed. 45
C.F.R 8§ 1355. 38.

CFS perforned initial on-site reviews in 2002 to determ ne
if the states were conplying with their approved CFSPs. After
its initial review, ACF found that all fifty states plus the
District of Colunbia were not in substantial conpliance with the
federal guidelines. Filing 73, ex. 36 (Reckling Affidavit) Y 8-
9; ex. 18 (May 2002 Child and Fam |y Services Review Statew de
Assessnent).

Areas identified by the review as requiring inprovenent in
Nebr aska i ncl uded:

-- i nproving the response tine on reports of child
mal t r eat ment ;

-- ensuring a stable living environnent by providing
reunification within twelve nonths or adoption within
24 nonths of the child s entry into foster care;

-- curtailing the practice of establishing guardi anship
for young children rather than exploring adoption as a
per manency goal ;

-- i ncreasing the frequency and quality of face-to-face
contacts between caseworkers and the children and
parents;

-- provi di ng consistent efforts to neet the child's
physi cal and nental heal th needs;
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-- i nprovi ng case review, quality assurance, the service
array, and foster and adoptive parent |icensing,
recruitnment, and retention.

Filing 73, ex. 16 (Prog. Inprovenent Plan 2-yr. Summary), p. HHS-
011757. Nebraska has submtted a “Program | nprovenent Pl an

Progress Matrix” to ACF for approval. See filing 73, ex. 13.

C. Current Status and Continuing Reform Efforts.

In its 2004 annual report, the Foster Care Revi ew Board
not ed that “Nebraska has one of the highest national per capita
ratios of children in foster care, primarily due to a | ack of
prevention prograns capable of identifying and addressi ng many
famly issues before they becane so critical that renoval is
necessary.” Filing 73, ex. 14 (Foster Care Rev. Bd. 2004 Annual
Report), p. HHS-010991. The board nmade substanti al
recommendations for restructuring the state’s child welfare
delivery system creating expedited review processes to afford
gui cker permanent placenents, using state and federal funds nore
effectively, and hol ding perpetrators of abuse accountabl e.
Filing 73, ex. 14 (Foster Care Rev. Bd. 2004 Annual Report), p.
HHS- 010980- 91.

However, the 2004 annual state board report also noted that
children’s outcones within the HHS had recently inproved due to
the efforts of defendants Reckling and Montanez, and the
i npl enentation of those efforts by HHS caseworkers, supervisors,
managers, and the child welfare system Filing 73, ex. 14
(Foster Care Rev. Bd. 2004 Annual Report), p. HHS-010975. See
also filing 73, ex. 9 (Nebraska |IV-B progress Report-June 30,
2005), p. HHS-005109 (nore finalized adoptions in 2004 than in
any of the past 10 years); ex. 42 (Nebraska Child and
Fam |y Serv. Rev. Data Profile), p. HHS-011780(refl ecting
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i nprovenents in reunification within 12 nonths, adoptions w thin
24 nonths, and less than 2 placenents within 12 nonths, though
Nebraska still |ags behind the federal standard).

On January 6, 2005 Chief Justice John V. Hendry of the
Nebraska Suprenme Court announced the formation of the Suprene
Court Conmm ssion on Children in the Courts, with Chief Justice
Hendry serving as an ex-officio nmenber of that comm ssion.

Filing 73, ex. 37 (Montanez Affidavit), 2. See also filing 73,
ex. 22 (Neb. Sup. C&. News Release). This conm ssion is co-

chai red by Judge Everett O [Inbody, Chief Judge of the Nebraska
Court of Appeal s and Dougl as County Separate Juvenile Court Judge
Dougl as F. Johnson. The nenbers include judges, |awers,
representatives of the |legislative and executive branches, and
child advocates. Filing 73, ex. 37 (Montanez Affidavit), Y 3.
Filing 73, ex. 23 (Feb. 21, 2005 Meeting M nutes--Conm ssion on
Children in the Courts), p. HHS-011499.

The scope of duties assigned to the Comm ssion on Children
in the Courts includes determ ning what inprovenents can be nade
in handling juvenile court issues, donmestic relations and custody
cases, and crimnal cases involving child abuse and donestic
vi ol ence, and whet her court reorgani zation would assist in
furthering these inprovenents. Filing 73, ex. 23 (Feb. 21, 2005
Meeting M nutes--Comm ssion on Children in the Courts), p. HHS-
011499; ex. 37 (Montanez Affidavit), T 4. To that end,
subconmi ttees were formed and have begun to work on inplenmenting
standards and training for guardians ad litem researching the
effectiveness of attorney representation and devel opi ng standards
and protocols for representing juvenile offenders and abuse and
negl ect victins; expediting the appeal process for term nation of
parental rights; and planning a state-wi de summt for judges and
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HHS adm ni strators to assist in devel oping | ocal collaborative
efforts between the courts and agencies. Filing 73, ex. 23 (Feb.
21, 2005 Meeting M nutes--Comm ssion on Children in the Courts),
p. HHS-011500; ex. 24 (May 6, 2005 Meeting M nutes--Comi ssion on
Children in the Courts); ex. 25 (Aug. 5, 2005 Meeting M nutes--
Comm ssion on Children in the Courts); ex. 37 (Mntanez
Affidavit), 17 5-11

Chi ef Judge Hendry, Chief Judge |Inbody, Juvenile Court Judge
Johnson, Nebraska State Court Adm nistrator Jani ce Wl ker,
def endants Reckling and Montanez, and Dr. Victoria Wisz (a
clinical psychol ogist and nmenber of the Comm ssion on Children in
the Courts) attended a National Judicial Leadership Sunmt for
the Protection of Children in Septenber 2005. Court and child
wel fare agency | eaders fromevery state, the District of
Colunbia, and three U S. territories attended this summt, the
focus of which was to pronpt nationwide reformin the way child
abuse and negl ect cases are noved through court systens and to
reduce del ays in securing safe, permanent hones for children in
foster care. Each state was tasked with devel opi ng an indi vi dual
action plan to inprove child protection procedures, with these
state plans to be nationally conpiled into a National Call to
Action for state courts. The ultimate goal of this nmulti-state
effort is the devel opnent of a coll aborative reform plan between
the courts and child welfare agencies at state and |ocal |evels.
Filing 73, ex. 37 (Montanez Affidavit), 1 12-14.
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LEGAL ANALYSI S

Mbotion for Cass Certification.

The naned plaintiffs nove for certification of a class
defined to include:

Al'l foster children who are or will be in the |egal
custody of [the Nebraska Departnent of Health and Human
Services], including those alleged or adjudicated to be

abused, negl ected or abandoned by their parent,
guardi an or custodi an, and those all eged or adjudicated
to be wayward, uncontrollable or habitually truant.

Filing 11. They claimsystem c deficiencies exist in Nebraska's
foster care system and class certification will save the
resources of both the courts and the parties by facilitating a
gl obal resolution of issues potentially affecting every putative
cl ass nenber. See CGeneral Tel. Co. v. Falcon, 457 U S 147, 155
(1982).

A plaintiff nmoving for class certification has the burden of
showi ng that the class should be certified and that the
requirenents of Rule 23 are net. Coleman v. Watt, 40 F.3d 255,
258-59 (8" Cir. 1994). Under Rule 23(a), one or nore nenbers of
a class may sue or be sued as representative parties on behalf of

all class nenbers if:
(1) the class is so nunerous that joinder of al
menbers is inpracticable;

(2) there are questions of |aw or fact comon to the
cl ass;

(3) the clainms or defenses of the representative

parties are typical of the clains or defenses of the
cl ass; and,
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(4) the representative parties will fairly and
adequately protect the interests of the class.

Id. See also General Tel ephone Co. v. EECC, 446 U.S. 318, 330
(1980) (noting that the Rule 23(a) requirenments are commonly

referred to as “nunerosity, commonality, typicality, and adequacy
of representation.”).

The putative class nust also satisfy one of the provisions
of Rule 23(b). Elizabeth M v. Mntenez, 2006 W. 2346469 at *4
(8" Cir. August 15, 2006); Caroline C v. Johnson, 174 F.R D.
452, 466 (D.Neb. 1996). The naned plaintiffs seek to certify a
cl ass under Rule 23(b)(2). Filing 11, p. 2. Therefore, they
must show that “the party opposing the class has acted or refused

to act on grounds generally applicable to the class, thereby
maki ng appropriate final injunctive relief or corresponding
declaratory relief with respect to the class as a whole.” Fed.
R Cv. P. 23(b)(2).

The plaintiffs seeks broad declaratory and injunctive relief
agai nst a state agency. “A federal court may not lightly assune
this power. ‘Were, as here, the exercise of authority by state
officials is attacked, federal courts nust be constantly m ndful
of the special delicacy of the adjustnment to be preserved between
federal equitable power and State administration of its own
law.'” Elizabeth M, 2006 W. 2346469, at *2 (8'" Cir. August
15, 2006) (quoting Rizzo v. Goode, 423 U. S. 362, 378 (1976)).
“Federal courts operate according to institutional rules and

procedures that are poorly suited to the managenent of state
agencies.” Angela R v. dinton, 999 F.2d 320, 326 (8" Cir.
1993). “[T]his concern is heightened in the class action context

because of the likelihood that an order granting class
certification ‘may force a defendant to settle rather than incur
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the costs of defending a class action and run the risk of
potentially ruinous liability.”” Elizabeth M, 2006 W. 2346469,
at *2 (8th G r. August 15, 2006) (quoting Advisory Committee Notes
to 1998 Anendnents adopting Rule 23(f)).

“Consequently, before certifying a class seeking broad
injunctive relief against a state agency, a district court must
ensure that it has Article Ill jurisdiction to entertain each
claimasserted by the nanmed plaintiffs,” . . . “[a]nd the court
must conduct a ‘rigorous analysis’ to ensure that the
prerequisites of Rule 23 are satisfied.” Elizabeth M, 2006 W
2346469, at *2 (8th Cr. August 15, 2006)(citing Falcon, 457 U S.
at 161). A “plaintiffs’ failure to identify the specific

policies under attack and the nature of their federal statutory
clainms” in a massive class action “neither pronotes the

ef fici ency and econony underlying class actions nor pays
sufficient heed to the [principles of] federalismand separation
of powers.” Elizabeth M, 2006 W. 2346469, at *6 (8" Cir.

August 15, 2006)(citing Lewis v. Casey, 518 U S. 343, 349 (1996);
Rizzo, 423 U. S. at 378).

The court may not consider the factual nerits or weaknesses
of plaintiffs’ underlying clains when determining if a class
should be certified. Eisen v. Carlisle & Jacquelin, 417 U S. 156
(1974). However, a class determnation “generally involves

considerations that are ‘enneshed in the factual and |egal issues
conprising the plaintiff's cause of action. Fal con, 457 U. S.

at 160 (citing Coopers & Lybrand v. Livesay, 437 U.S. 463
(1978)).

Sonetimes the issues are plain enough fromthe
pl eadi ngs to determ ne whether the interests of the
absent parties are fairly enconpassed within the naned

66



Case: 4:05-cv-03241-RGK-DLP  Document #: 90 Date Filed: 08/16/2006 Page 71 of 199

plaintiff's claim and sonetines it nmay be necessary
for the court to probe behind the pleadings before
comng to rest on the certification question.

Fal con, 457 U.S. at 160. Although the court does not at this
stage exam ne and determne the nerits of the plaintiffs’ case,

it may properly conduct a prelimnary inquiry of the evidence
relating to plaintiffs’ allegations of system c deficiencies in
the foster care systemand the alleged resulting harm suffered by
the class, as well as the manner in which that evidence fits into
the |l egal framework governing the clains pleaded. Blades v.
Monsanto Co., 400 F.3d 562, 566 (8" Cir. 2005). See also

Eli zabeth M, 2006 W. 2346469, at *5 (8'" Cir. August 15,

2006) (“Though class certification is not the tine to address the

merits of the parties’ clains and defenses, the ‘rigorous
anal ysi s’ under Rule 23 nust involve consideration of what the
parties nust prove.”).

The parties do not dispute that the nunmerosity requirenent
of class certification has been net. The defendants al so
“concede that Plaintiffs have provided this Court with
all egations sufficient to satisfy the requirenents of Rule
23(b)(2).” Filing 71 (Defendants’ Brief-Cl ass Certification), p.
35. Finally, there is no claimthat counsel for the naned
plaintiffs are not qualified and conpetent to represent the
class, and | specifically find that they are.

Rat her, the defendants oppose class certification for the
fol |l ow ng reasons:

. The plaintiffs’ proposed class definition is vague and
anbi guous.
. The proposed class, as defined, |acks comonality:

There is no conmon question of fact because the class
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definition includes children who cane into the foster
care systemin different ways, with differing needs,
and whose circunstances nust be evaluated on a case-by-
case basis; and there is no comon question of |aw when
the outconme of |egal issues depends on individualized
factual determ nations.

. The clains of the naned plaintiffs are not typical of
the class as a whol e, because the named plaintiffs have
few, if any, conplaints at this tinme and any harm
all egedly occurring within the systemis special and
uni que to each child.

. The naned plaintiffs, acting by and through their next
friends, cannot adequately represent the class. The
proposed class is diverse, but the named plaintiffs are
all “3(a) juveniles,” and Cheryl H and Paulette V. are
now adults and therefore no | onger have clains. As to
the next friends, the defendants claimthey have little
incentive to direct this litigation, and are using the
named plaintiffs to pursue their personal agendas
rather than truly represent the nanmed plaintiffs’

i nterests.

A The d ass Definition.

The plaintiffs’ proposed class is:

All foster children who are or will be in the |egal
custody of [the Nebraska Departnment of Health and Human
Services], including those alleged or adjudicated to be
abused, negl ected or abandoned by their parent,
guardi an or custodian, and those all eged or adjudicated
to be wayward, uncontrollable or habitually truant.

Filing 64 (Amended Conplaint), § 35. This class definition has
spawned consi derable briefing by both parties. The defendants
claimplaintiffs’ proposed class definition is anbi guous, and
creates a “fail-safe” class and a standing issue. Filing 71
(Defendants’ Brief--Class Certification), pp. 11-33. The
plaintiffs claimthe class nenbers are capable of ascertainnment,
and even if the class definition is not perfect, the plaintiffs’
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brief explains the intended scope of the class and the court is
enpowered to redraft the class definition accordingly. Filing 13
(Plaintiffs’ Brief--Class Certification), pp. 7-9; filing 82
(Plaintiffs’ Reply Brief--Class Certification), pp. 9-13, 16.

Havi ng thoroughly reviewed the parties’ argunents, the
plaintiffs amended conplaint, and the evidence, and having
interpreted these subm ssions in the context of Nebraska's
juvenile code, statutes and court system | conclude the
plaintiffs proposed class definition is both anbi guous and
inconsistent with their stated intent as set forth in their class
certification briefs, filings 13 and 82. | also conclude that in
the interest of permtting the court to further consider the
plaintiffs’ notion for class certification and the defendants’
nmotions to dismss, and to avoid further del aying these
proceedi ngs, the court should exercise its discretion and attenpt
to redefine the class in a manner consistent with the plaintiffs’
stated intent.?8

1. Pr oposed C ass Definition--Anbi guous and | nconsi stent
with the Plaintiffs’ Stated |Intent.

The defendants claimthat the definition is anbi guous
because: 1) the term*“foster children” is not defined and it is
uncl ear whet her “in-hone” placenents of juveniles in HHS | egal
custody are considered “foster children” for the purposes of this
l[itigation, and 2) it is unclear whether adding the phrase
“including those alleged or adjudicated to be abused, negl ected
or abandoned by their parent, guardian or custodian, and those
al | eged or adjudicated to be wayward, uncontroll able or

8The court’s attenpt to redefine the class in this section
of the report and recommendati on should not be interpreted as a
recommendation that a class be certified.
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habitually truant” to the class definition serves to narrow the
scope of the class, or whether the class nonethel ess includes al
juveniles in “foster care” who are or will be in HHS “I egal

cust ody.”

The plaintiffs forcefully claimthe scope of the class is
clear fromtheir proposed definition recited above, especially
when interpreted in the context of their initial class
certification brief. The plaintiffs refer to the defendants’
anbiguity clains and their thorough explanation of Nebraska's
juvenil e code and court systemas a “tortured and unnecessary
exegesi s” supported by “red herring argunments.” Filing 82
(Plaintiffs’ Reply Brief--Cass Certification), p. 10. For the
reasons di scussed bel ow, | disagree.

a. Ambi guity of the Term “Foster Children.”

The plaintiffs’ claimthat “children in HHS | egal custody
but currently residing in their own hones (either because they
were never renoved or are on “trial reunification”) are within
the class definition. . . .7 Filing 82 (Plaintiffs’ Reply
Brief--Class Certification) at 13. The defendants claimthe use
of “foster children” in the class definition creates anbiguity
because “‘foster children’” may be interpreted as either
“including those juveniles residing with their parent or guardian
or excluding those juveniles residing with their parent or
guardian.” Filing 71 (Defendants’ Brief-C ass Certification) at
30. Defendants are correct.

Clarifying the definition of “foster children” is very
inmportant in the context of this case because a substanti al
nunber of proposed class nenbers will either be included or
excluded fromthe class depending on how the termis defined. O
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the 6124 juveniles who were Child Protective Services wards on
Decenber 31, 2005, 1795 were in “in-honme” placenents (23.51%;
that is, children who are in HHS | egal custody but “placed” in
their owmm hone. O these 1795 in-honme placenents, 546 had never
been “placed” out of their hones. Filing 73, ex. 17 (Derived

Pl acenent Data), columm “01-HHS Ward,” (HHS-011293).

The plaintiffs argue that “foster care custody as that term
is comonly used,” (Filing 82 (Plaintiffs’ Reply
Brief--Class Certification) at 11), includes those children in
HHS | egal custody with “in-home” placenents. [d. at 10. This
definition of “foster children” contradicts the common usage of
that phrase, the definition used in federal regul ati ons governing
federal funding requirements for child welfare prograns, and the
inplicit nmeaning of the termunder Nebraska s Foster Care Revi ew
Act, Neb. Rev. Stat. § 43-1301 et seq.?®

A “foster child” is “a child raised by sonmeone who i s not
its natural or adoptive parent.” Random House Wbster’s
Unabridged Dictionary 756 (2d ed. 1997). A “foster child” is
“[a] child whose care and upbringing are entrusted to an adult

other than the child s natural or adoptive parents.” Black’'s Law

®The plaintiffs’ argunent that “foster children” includes
those in “in-hone” placenent al so appears to contradict the
plaintiffs’ use of that termin the Arended Conplaint. For
exanple, the plaintiffs allege: “Reasonable professional
j udgnment and applicable aw dictate that the placenent of a child
in foster care must be tenporary. Foster children and their
famlies nmust be provided with planning and servi ces necessary
for the children to be pronptly returned to the custody of their
parents or other caretakers, when it is safe to do so. Wen it
is not safe or appropriate for children to be ‘reunified wth
their ommn famlies, foster children nmust receive pronpt efforts
to find theman alternative permanent home, typically through
adoption.” Filing 64 (Arended Conplaint), T 155.
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Dictionary 232 (7" ed. 1999). The federal regulations for “The
Adm ni stration on Children, Youth and Fam lies, Foster Care

Mai nt enance Paynents, Adoption Assistance, and Child and Fam |y
Services” define foster care as:

24- hour substitute care for children placed away from
their parents or guardians and for whomthe State
agency has placenent and care responsibility. This
includes, but is not limted to, placenents in foster
famly homes, foster honmes of relatives, group hones,
energency shelters, residential facilities, child care
institutions, and preadoptive hones.

45 C.F.R § 1355.20(a).

Nebraska’ s Foster Care Review Act defines “[f]oster care
pl acenments [as] all placenents of juveniles as described in
subdi vision (3)(b) of section 43-247, placenents of negl ected,
dependent, or delinquent children, including those nade directly
by parents or by third parties, and placenents of children who
have been voluntarily relinquished pursuant to section 43-106.01
to the Departnent of Health and Human Services or any child
pl acenent agency licensed by the Departnment of Health and Human
Services.” Neb. Rev. Stat. 8§ 43-1301(4) (LEXI S 2005) (enphasi s
added). While the phrase “all placenents” of children in HHS
| egal custody woul d appear to include “in-home” placenents as
“foster care placenents,” the remai nder of the Foster Care Review
Act places this statutory interpretation in doubt.

Under 8§ 43-1308, the Foster Care Review Board nust “[s]ubmt
to the court having jurisdiction over such child for the purposes
of foster care placement . . . its findings and recomendati ons
regarding the efforts and progress made to carry out the plan or
permanency plan . . . regarding the child,” including “whether
there is a need for continued out-of-hone placenment. . . .~
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Neb. Rev. Stat. 8§ 43-1308 (1)(b)(LEXIS 2005). “If the return of
the child to his or her parents is not |ikely,” the board nust
recommend referral for adoption and term nation of parental
rights, guardianship, placenent with a relative, or, as a |ast
resort, another planned, permanent |iving arrangenent. ?
Neb. Rev. Stat. 8§ 43-1308(1)(c)(LEXIS 2005). HHS Ii kew se mnust
pursue term nation of parental rights or a permanency plan if a

“child has been placed in foster care,” and “the return of the

child to his or her parents is not likely.” Neb. Rev. Stat. 8§
43-1312 (1)(a) & (2)(LEXIS 2005). “In reviewng the foster care
status and pernmanency plan of a child . . ., the court shal

conti nue placenent outside the home upon a witten determ nation

that return of the child to his or her hone would be contrary to

the wel fare of such child and that reasonable efforts to preserve
and reunify the famly . . . have been made.” Neb. Rev. Stat. 8§

43-1315(LEXI' S 2005).

Al though a strict interpretation of “foster care placenent”
as that termis defined under Neb. Rev. Stat. § 43-1301(4) could
i ncl ude placenment of juveniles in HHS | egal custody (other than
vol untary placenents) in the juvenile s own hone, | concl ude
Nebraska’ s Foster Care Review Act contenplates defining a foster
child as one who has been placed outside the hone. See e.g.
Matter of Lucinda G, 122 Msc.2d 416, 420, 471 N.Y.S.2d 736, 739
(N.Y. Fam C. 1983)(“The definition of ‘foster care’ in [New
York statutory |law] does not contenplate care provided a child in

the hone of a natural parent. Although the term'foster parent’
as defined . . . is deened to include ‘any person’ with whom a
child is placed for care, both the term‘foster parent’ and the
term‘foster child contenplate placenent of a person who is

‘. . . in the care, custody or guardi anship of an authorized
agency.’").
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More inmportantly, for the purposes of this litigation, the
guestion is whether the term*“foster children” nust be clarified
for the class to be “capabl e of ascertai nnent under sone
objective standard.” Caroline C., 174 F.R D. at 459. “[T]he
boundaries of the class nmust not be anorphous.” [d. Despite the

plaintiffs’ claimto the contrary, | conclude that under a common
sense interpretation of the proposed class definition, absent a
nodi fication or clarification of the definition by the court, the
class of “[a]ll foster children who are or will be in the | egal
custody of [the Nebraska Departnent of Health and Human
Services]” would not include children adjudi cated under § 43-247
and in HHS | egal custody, but “placed” in their own hones. Since
the plaintiffs’ intent was to include “in-honme” placenents as
menbers of the class, the class definition should be nodified.

b. Ambi guity of the “lIncluding” Cause of the Proposed
Class Definition.

The plaintiffs describe the class as all foster children in
HHS | egal custody, “including those alleged or adjudicated to be
abused, negl ected or abandoned by their parent, guardian or
custodi an, and those all eged or adjudicated to be wayward,
uncontrollable or habitually truant.” The defendants claimit is
uncl ear whether the “including” clause of the definition limts
the class to “all eged or adjudicated” 8§ 43-247(3)(a) abuse and
neglect victins and “3(b) juveniles,” or if the clause nerely
expl ains a sanpling of the class of juveniles considered “foster
children who are or will be in the | egal custody” of HHS.

The plaintiffs argue that the class definition is clear when
considered in the context of the plaintiffs’ conplaint and the
argunments in their brief. They claimthat as “set forth in their
Menorandum in Support, Plaintiffs’ class definition can be
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understood, and the class clearly defined, sinply by reference to
t he | anguage of Neb. Rev. Stat. 8§ 43-247(3)(a) & (b).” Filing 82
(Plaintiffs’ Reply Brief--Class Certification) at 10. They
appear to be arguing that the clause “including those alleged or
adj udi cated to be abused, negl ected or abandoned by their parent,
guardi an or custodi an, and those all eged or adjudicated to be
waywar d, uncontrollable or habitually truant,” actually limts
the scope of the class. The plaintiffs state that their

Menmor andum i n Support and Anended Conpl aint “nake clear that the
juveni |l e delinquent popul ation--those children placed in the
custody of HHS O fice of Juvenile Services (HHS/ QJS) - is
excluded,” (id.), [t]hose few children in custody for being

“mentally ill and dangerous” pursuant to Neb. Rev. Stat. § 43-

247(3)(c) are also clearly not included,” (id. at 12), and “so-
called ‘voluntary’ placenents . . . are not part of the class.”
Id. at 9.

Contrary to the plaintiffs’ argunent, there is considerable
reason to chall enge the proposed class definition in its current
state. Although the plaintiffs’ initial class certification
brief may be interpreted as stating juvenile offenders, voluntary
pl acenents, and “nentally ill and dangerous” juveniles are not
included in the class, it is unclear fromthe proposed definition
al one whether the plaintiffs intended the class to include “al
foster children in HHS | egal custody,” or only those “all eged or
adj udi cated to be abused, negl ected or abandoned by their parent,
guardi an or custodi an, and those all eged or adjudicated to be
waywar d, uncontrollable or habitually truant.”

The cl ass should be clearly defined at the outset of
l[itigation. Doe v. lLally, 467 F. Supp. 1339, 1343 (D.C M.
1979). Wiile briefs can be used to clarify the intended scope of
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a class definition (and are absolutely necessary when the court
is called upon to redraft the class definition), the definition
shoul d be sufficiently precise, standing alone, to afford the
court and parties the ability to ascertain who is a class nenber.
Par si ng through and deci phering the parties’ adversarial briefs
is not a reasonable substitute for a clearly stated cl ass
definition. Cass definitions informthe court, all naned
parties, and the class nenbers concerning the scope of putative
menbers entitled to notice of the proceedi ngs, who can ultimately
enforce a favorable ruling, and who will be bound by an adverse
one. See Fed. R Cv. P. 23(c)(2)(B); Grrish v. United Auto.
Aerospace, and Agricultural Inplenment Workers of Anmerica, 149 F
Supp. 2d 326, 330-31 (E.D. Mch. 2001); Zapata v. IBP, Inc., 167
F.R D. 147, 156 (D. Kan. 1996); Vernon J. Rockler and Co., Inc.
V. Graphic Enterprises, Inc., 52 FFR D. 335 338 n. 2 (D. Mnn
1971).

The nost straightforward statenent explaining the
plaintiffs’ intended class is set forth in their reply brief on
class certification. Plaintiffs state:

The class definition proposed by Plaintiffs is limted
and, in effect, requires that only two sinple questions
regardi ng cl ass nenbers be answered: (1) Is the child
[] in the legal custody of HHS? (2) Is the child

al | eged or adjudi cated pursuant to either Neb. Rev.
Stat. 88 43-247(3)(a) or (3)(b)? Any child not in the
| egal custody of HHS and not alleged or adjudicated to
be abused, negl ected, deprived, a status offender or in
one of the other enunerated categories of children set
forth in Sections (3)(a) or (3)(b) - for exanple a
child exclusively alleged or adjudicated delinquent
pursuant [to] Sections 1,2,or 4 - would not be included
in the class.

Filing 82 (Plaintiffs’ Reply Brief--Class Certification) at 10.
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The plaintiffs’ proposed class definition cannot be
interpreted consistent with this stated intent. |If the
plaintiffs’ class definitionis interpreted to include al
children who are or will be in HHS | egal custody, and the
“including” clause provides only an exanple of such juveniles,
the class definition is broader than plaintiffs’ intent. Such an
interpretation would include, for exanple, juvenile offenders.

If the class is limted by the “including” clause to “those

al |l eged or adjudicated to be abused, negl ected or abandoned by
their parent, guardian or custodian, and those alleged or

adj udi cated to be wayward, uncontrollable or habitually truant,”
the definition is narrower than plaintiffs intended class. The
“including” clause of the proposed class definition does not
describe all 3(a) juveniles, and in particular, it does not
identify 3(a) “dependent” juveniles--those who are honel ess or
destitute, or without proper support through no fault of their
parents, guardians, or custodi ans--as nenbers of the class.?

21t is inportant to note that plaintiffs’ amended conpl ai nt
states “over 6,000 abused, neglected or otherw se deprived
children” are in HHS | egal custody,” (filing 64 (Amended
conplaint)  3), which would necessarily have to include all 3(a)
and 3(b) juveniles. However, the allegations actually descri bing
t he defendants’ alleged wongful conduct identify the victins of
t hat conduct as “abused and negl ected” children. Children
“W t hout proper support,” and “honel ess” or “destitute” children
are never specifically nentioned in the anmended conpl aint, and
other than in the class definition set forth in paragraph 35,
“wayward,” “uncontrollable,” or “habitually truant” children are
never identified as victins of defendants’ system c failures.
See Anended Conplaint § 4, “HHS inflicts nunerous harns on abused
and neglected children while they are in state custody;” { 107,
“The descri bed experiences of the Naned Plaintiffs are not
atypical, but instead are all too common illustrations of
Def endants’ pattern and practice of deliberate indifference
towards, and w despread and systemc failure to exercise and
i npl enent reasonabl e professional judgnent regardi ng, the health,
safety and wel fare of the abused and negl ected foster children
they are legally obligated to care for and protect;” 9§ 109,
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| therefore conclude the class nust first be redefined if
the court is to enbark on determning if class certification is
appropri at e.

2. Crafting a Cass Definition.

The plaintiffs argue that their intended class definition
was |imted to: 1) children in the | egal custody of HHS, 2) who
were all eged or adjudicated pursuant to either Neb. Rev. Stat. 88
43-247(3)(a) or (3)(b). Filing 82 (Plaintiffs’ Reply
Brief--Class Certification) at 10. Using the foregoing
statenent, and incorporating a clear definition of the “foster
children” to be included in the class, the class could be defined
as foll ows:

Al children who:

1) have not reached the age of majority as defined under
Neb. Rev. Stat. 8§ 43-245(1);

2) are or will be in the legal custody of Nebraska’'s
Department of Health and Human Services; and

3) are alleged or adjudicated to be the children described
in Neb. Rev. Stat. 8§ 43-247(3)(a) and/or 8§ 43-247(3)(Db).

“Plaintiff children who have been traumati zed by abuse and

negl ect and renoval fromtheir hones are subject to further harm
while in the State’s foster care system” § 129, “Far too often
Plaintiff children brought into Nebraska s foster care custody
because of abuse or neglect at the hands of their own biol ogical
parents or other caregivers are subject to further abuse, negl ect
and other maltreatnent and harnful conditions while in the
custody of the State.” § 149, “Health services are particularly
inmportant to foster children, as abused and negl ected children
who enter foster care frequently have nore serious health care
needs. . . .” Filing 64 (Anended Conpl ai nt) (enphasi s added).
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This definition is sinple and straightforward, but it may not
incorporate all the children plaintiffs seek to represent.

As set forth in plaintiffs’ class certification reply brief,
“Ialny child not in the |legal custody of HHS and not alleged or
adj udi cated to be abused, negl ected, deprived, a status offender
or in one of the other enunerated categories of children set
forth in Sections (3)(a) or (3)(b)” is not included in the class.
Filing 82 (Plaintiffs’ Reply Brief--Class Certification) at 10.
However, the sane reply brief argues that children who are
voluntarily relinquished to the State, (Neb. Rev. Stat. § 43-
247(8) (LEXI'S 2005)), should be included in the class even if they
were never alleged or adjudicated to be 3(a) and/or 3(b)
juveniles. Filing 82 (Plaintiffs’ Reply Brief--C ass
Certification), p. 12. These statenments cannot be reconcil ed.

Since the plaintiffs have advanced two conflicting
argunents, have noted the court is enpowered to construct a class
definition that would include voluntarily relinquished children,
(filing 82 (Plaintiffs’ Reply Brief--Class Certification), p. 12
n. 10), and the court has decided to redefine the class in this
case, the question now presented is whether juveniles in HHS
custody on the basis of voluntary relinquishment should be
i ncluded as nenbers of the putative class. | agree with
plaintiffs that juveniles adjudi cated under 3(a) and/or 3(b) and
voluntarily relinquished under 8 43-247(8) should be included in
the class. However, juveniles in HHS | egal custody sol ely under
8§ 43-247(8) should not be included in the class.

The allegations of the plaintiffs’ conplaint contain no
description and nake no nention of the type of juveniles

adj udi cated sol ely under Neb. Rev. Stat. 8§ 43-247(8), yet the
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plaintiffs’ class certification reply brief argues such juveniles
shoul d be class nenbers because “there is no reason for themto
be treated differently than” 3(a) and 3(b) juveniles. Filing 82
(Plaintiffs’ Reply Brief--Class Certification), p. 12. The
factual record contradicts this sweeping statenment. Moreover
when tasked with crafting a class definition, the court, |ike the
plaintiffs, must consider Rule 23(a)’s “nunerosity, comonality,
typicality, and adequacy of representation” requirenents.

General Tel ephone Co., 446 U.S. at 330. See e.g. Barney v.

Hol zer dinic, Ltd., 110 F.3d 1207, 1214 (6th Cr. 1997) (hol di ng
the trial court commtted plain error by failing to anmend the

class definition and narrow the scope of the class where the
named plaintiffs’ clains were not typical of those of the
enornmous class certified and they could not adequately represent
such a cl ass).

Juvenil es who were neither 3(a) or 3(b) juveniles, but are
voluntarily relinqui shed and accepted into HHS | egal cust ody
present a unique situation.?® HHS will not accept a
relinqui shent of parental rights for a teenager unless the child
and famly have been receiving HHS services and there is a plan
for adoption. Mreover, if the child is not already an HHS
protective services ward (a 3(a) or 3(b) juvenile), HHS does not
provi de adoption services to parents seeking to relinquish their
rights unl ess adoption services are unavail able through private
agencies. An exanple of such a situation is where the “[c]hild
is so severely disabled that an adoptive placenent would require
a nmedi cal subsidy, and the fam |y has been deni ed services by

21Such juveniles are so unique that as of Decenber 31, 2005,
there were no children in HHS | egal custody solely on the basis
of a voluntary relinqui shnent of parental rights. Filing 73,
ex. 17 (Derived Placenent Data), colum “05-Direct
Rel i nqui shnment,” (HHS-011293).
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private agencies.” Filing 73, ex. 7 (Nebraska Adm nistrative
Code—HHS), 88 3-005.06, 3-006.07 (HHS-003511, 003513). See also
“Subsi di zed Adoption” eligibility and procedures at filing 73,
ex. 7 (Nebraska Adm nistrative Code-HHS), 8§ 6-003 et seq

( HHS- 003560- 3576) .

Though the conplaint alleges HHS fails to make sufficient
efforts to | ocate appropriate foster care placenents and adoptive
parents for children in its custody, the plaintiffs have not
al | eged and have presented no evidence that HHS case managenent
and permanency planning for juveniles adjudicated solely under 8§
43-247(8) is, or should be, substantially simlar to the efforts
provi ded by HHS on behal f of 3(a) or 3(b) juveniles. None of the
named plaintiffs was adjudi cated solely under 8 43-247(8). There
is no showng that the placenent difficulties allegedly
experienced by the naned plaintiffs, all of whomare 3(a) and/or
3(b) juveniles, are typical of the obstacles to placenent and
adoption faced by children voluntarily relinqui shed and accepted
into HHS custody. | therefore decline the plaintiffs’ request to
expand the proposed class definition to include children in HHS
| egal custody solely on the basis of voluntary relinquishnent.

3. Pot enti al Subcl asses Wthin the Plaintiffs' |ntended
Cl ass Definition.

The parties disagree on whether “alleged” 3(a) and 3(b)
juveniles in HHS tenporary custody, Native Anmerican 3(a) and 3(b)
juveniles, and 3(a) and 3(b) juveniles “dually adjudicated” as
juvenil e of fenders should be included in the class definition.
Finally, the parties’ briefs discuss juveniles placed out-of-
state pursuant to the Interstate Conpact on the Placenent of
Children (“ICPC"), Neb. Rev. Stat. 8§ 43-1101 et seq, and the
plaintiffs argue that such children should be included in the
class. Filing 82 (Plaintiffs’ Reply Brief--Class Certification).
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p. 12. The court nust therefore determ ne whether these
categories of juveniles should be included in the class
definition.

a. “All eged” 3(a) and 3(b) Juveniles.

The plaintiffs’ proposed class definition includes not only
adj udi cated, but also “alleged” 3(a) and 3(b) juveniles. Alleged
“abused and negl ected” juveniles, and all eged status offenders
may be placed in HHS tenporary | egal custody prior to an
adj udi cation. Were a juvenile is endangered by his or her
surroundi ngs, |aw enforcenent may i medi ately renove the juvenile
fromthose surroundi ngs and place the child in HHS tenporary
custody, but this tenporary custody ceases after forty-eight
hours absent a court order extending the tenporary custody.
During the forty-eight hour period, HHS authority is limted to
provi di ng and supervising a tenporary placenent and consenting to
any necessary nedical, psychological, or psychiatric treatnent of
the juvenile. Neb. Rev. Stat. 88 43-248(3), 43-250(4), 43-254
(LEXI'S 2005); filing 73, ex. 7 (Nebraska Adm nistrative
Code—HHS), 88 7-003.02, 8-001.01 (HHS-003600, 3612). \Were the
State requests continued tenporary custody, a factual statenent
in support of continued detention is submtted to the court by
affidavit, and “the burden is upon the State to allege and prove
in a detention hearing that the juvenile court should not place
children with their other natural parent after the expiration of
the first 48 hours of energency detention under Neb. Rev. Stat. 8
43-250(4) . . . during a period of tenporary detention pending
adj udi cati on spawned by all egations under 8§ 43-247(3)(a) agai nst
their custodial parent.” |In re Stephanie H, 10 Neb. App. 908,
920, 639 N.W2d 668, 679 (2002). |If the state fails to neet this
burden, the child nust be returned to his or her parents.
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In addition to abuse and negl ect cases, |aw enforcenent may
take a juvenile into tenporary custody if there are reasonable
grounds to believe the juvenile is a runaway. Such juvenil es,
and other status offenders, may be placed by the court (not |aw
enforcenment) in HHS tenporary | egal custody pendi ng adj udi cati on.
Neb. Rev. Stat. 88 43-248(5), 43-250(4), 43-254(5)(LEXI S 2005).
HHS obt ai ns | egal custody and provi des services to 3(b) juveniles
only when the court has first conducted a hearing, determ ned
that a child is a status offender, and has ordered the
departnment’s involvenment. Filing 73, ex. 7 (Nebraska
Adm ni strative Code-HHS), 88 1.006.05, 3-006.04 (HHS-003493,
003513).

Under Neb. Rev. Stat. 8§ 43-278, an adjudication hearing
shoul d be conducted within 90 days after a petitionis filed. In
re Interest of Brianna B., 9 Neb. App. 529, 531, 614 N.W2d 790,
793 (2000) (holding that 8 43-278 is directory, not mandatory in a
3(a) abuse and neglect case); In re Interest of Brandy M, 250
Neb. 510, 550 N.W2d 17 (1996) (hol ding the 90-day provision of §
43-278 is not directory, not mandatory, in 3(b) cases). The

pur pose of the adjudication phase is to protect the interests of
the child. Inre Interest of Anber G, 250 Neb. 973, 980, 554
N.W2d 142, 148 (Neb. 1996). If the State proves the allegations
of the petition by a preponderance of the evidence at the

adj udi cation stage, the juvenile court assunes jurisdiction over
the mnor child. Inre Interest of Heather R et al., 269 Neb.
653, 663, 694 N.W2d 659, 667 (2005). |If the State fails to neet
this burden, the juvenile court does not have jurisdiction over

the child and HHS tenporary custody ceases. Accordingly,
“all eged” 3(a) or 3(b) juveniles are in HHS tenporary custody for
a short period of time, likely Iess than four nonths. Upon
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adj udi cation, they will either be returned to parental custody
because the State has failed to prove the § 43-247(3) allegations
of its petition, or they are adjudicated and woul d t herefore be
included in the plaintiffs’ putative class as “adjudicated” 3(a)
and 3(b) juveniles.

For juveniles placed by the court in continuing HHS
tenporary custody pendi ng adj udi cati on, HHS prepares and submts
to the court a witten report addressing the |ocation of the
child and the child s needs, but the underlying facts pronpting
HHS t enporary custody are not addressed “so as not to conprom se
t he due process rights of the parents” pendi ng adjudicati on.
Filing 73, ex. 7 (Nebraska Adm nistrative Code-HHS), § 8-001.07
(HHS- 003614). The adjudication hearing affords parents the right
to challenge the State’s claimthat 3(a) or 3(b) circunstances
exi st and that such circunstances justify the State’s
intervention in the parent-child relationship. Prior to
adj udi cati on, HHS does not (and should not) engage in fornulating
| ong-term case plans for exploring whether famly reunification
is a safe and vi able option, or whether parental rights should be
term nat ed, adoption pursued, or the child placed in |Iong-term
foster care or an appropriate, permanent hone as envisioned under
t he Adoption Assistance and Child Welfare Act. See Filing 64
(Amended Conpl aint), 99 4(e), 108, 155-176, 184-186 (Second Cause
of Action--AACM).

| conclude “alleged” 3(a) or 3(b) juveniles should not be
included in the class definition. The scope of the plaintiffs’
anended conpl aint, indeed the gravanen of their claim focuses on
harm caused by long-term and “l angui shing” HHS | egal cust ody
caused by systemic deficiencies in the system “Alleged” 3(a) or
3(b) juveniles in HHS tenporary custody who never becone
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adj udi cated 3(a) or 3(b) juveniles are not subjected to this type
of harm In other words, the followi ng alleged “comobn question
of fact,”

C. [ Whet her Defendants fail to provide appropriate
and tinmely permanency planning and services for
children in foster care to assure that they are
properly cared for and either safely reunited with
their famlies or freed for adoption and pronptly
pl aced i n anot her permanent home, consistent with
appl i cabl e | aw and reasonabl e prof essi onal
st andar ds

(filing 64, (Amended Conplaint) T 38(c)), does not apply to
“al l eged” 3(a) and 3(b) juveniles. Though sone of the harns
described in the plaintiffs’ anmended conplaint, (for exanple,
excessive stays in enmergency shelters, filing 64 (Arended

Conmpl aint), Y 4(b)), may apply to alleged 3(a) or 3(b) juveniles
in HHS tenporary custody, the clainms of the adjudicated 3(a) or
3(b) juveniles are nuch broader in scope, and in nmany respects
dissimlar, fromthe clains of “alleged” 3(a) and 3(b) juveniles.

| further note that the plaintiffs’ allegations are not
specifically focused on “systemc failures” in providing care
during the brief tenporary custody phase. For exanple, the
plaintiffs’ allegations do not focus on HHS responsiveness to
al l egations that a non-adjudicated child is being abused, or the
initial intake and assessnent procedures followed by HHS in
response to a new report of child abuse or neglect. See filing
73, ex. 7 (Nebraska Adm nistrative Code-HHS), 88 3-001 through 3-
005. 01 (HHS-003505-3510). Absent determning if the “all eged”
3(a) or 3(b) juveniles will be harned by HHS policies or
procedures applicable to the tenporary custody period, the court
is left to determ ne, on a case-by-case basis, whether “alleged”
3(a) or 3(b) juveniles are provided adequate care. Such an
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individualized inquiry is contrary to the purpose of class action
litigation and could serve to delay the proceedings.

Finally, children described as “alleged” 3(a) or 3(b)
juveniles are within a very fluid subset of the plaintiffs’
proposed class. Assuming a class is certified, sone “all eged”
3(a) or 3(b) juveniles would not remain in the class for even
four nmonths, while nost would |ikely becone part of the class as
“adj udi cated” 3(a) or 3(b) juveniles. Those few juveniles
rel eased fromtenporary HHS | egal custody and never adj udi cated
are not left wi thout recourse; they can pursue their own clains
in the juvenile court through a guardian ad litemwhile in HHS
tenporary custody, or through a parent or guardi an once tenporary
cust ody ceases.

For all the foregoing reasons, | conclude children who were
only “alleged” to be 3(a) or 3(b) juveniles should not be
included in the class definition.

b. Native American 3(a) and 3(b) Juveniles.

The defendants claimNative Arerican children are “in a
category of their own” for several reasons and shoul d not be
included in the class. Filing 71, (Defendants’ Brief--C ass
Certification), p. 26. The plaintiffs argue that although sone
characteristics of having Native Anerican children in HHS | egal
custody “are distinct, these distinctions do not have the effect
of making the proposed class any nore or |ess ascertai nable.”
Wiile this is true, a class needs to be nore than “ascertai nabl e”
to be certifiable. | conclude that the processes and criteria
applied to 3(a) and 3(b) Native Anmerican juveniles are so
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distinctive that these juveniles should not be included in the
cl ass.

The care and pl acenent of Native American children is
subject to the provisions of the Indian Child Welfare Act of
1978, 25 U.S.C. 1901 et seq, and the Nebraska Indian Child
Welfare Act (“NICWA"), Neb. Rev. Stat. 8 43-1501 et seq. \Were
an alleged 3(a) or 3(b) Native Anerican child is living within a
reservation, the tribal court has exclusive jurisdiction over the
child; where the child does not |ive on the reservation, absent
good cause to retain juvenile court jurisdiction or rejection of
the case by a tribal court, Native Anmerican juveniles are
adj udi cated by a tribal court, not a juvenile court. Neb. Rev.
Stat. 8§ 43-1504(LEXI S 2005).

Under NICWA, attenpts nust be made to secure foster and
adoptive placenent of Native American children in Native Anmerican
homes or institutions. Neb. Rev. Stat. § 43-1508 (LEXI'S 2005).
For exanpl e, additional counseling nust be provided to parents
seeking to relinquish a Native Anerican child. See filing 73,
ex. 7 (Nebraska Adm nistrative Code-HHS), 8§ 8-004.01
(HHS- 003623). Were parental rights have been termnated, in the
absence of good cause to deviate fromthe established placenent
order, adoptive placenent of a Native American child must occur
in the follow ng order of preference: 1) a nmenber of the child s
extended famly; 2) other nmenbers of the child s tribe; and 3)
other Native Anerican famlies. Neb. Rev. Stat. § 43-1508(LEXI S
2005); filing 73, ex. 7 (Nebraska Adm nistrative Code-HHS), § 6-
002. 15 (HHS-003558). The child' s tribe retains authority to
establish a different order of preference so |long as the
pl acenent is the |least restrictive placenent appropriate to neet
the child s particular needs. Neb. Rev. Stat. § 43-1508(LEX S
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2005); filing 73, ex. 7 (Nebraska Adm nistrative Code-HHS), § 6-
002. 15 (HHS-003558) .

Whenever possible, HHS staff use tribal social services when
working with Native Anerican famlies. Case planning and
services are based on the social and cultural standards of the
tribe, with “active efforts” made to provide culturally rel evant
remedi al and rehabilitative services to prevent the breakup of
the famly and to reunify the child and famly. This “active
efforts” standard is higher than a “reasonable efforts” standard
applied to non-Native Anerican 3(a) and 3(b) cases. See filing
73, ex. 7 (Nebraska Adm nistrative Code-HHS), § 5-004.02D
( HHS- 003539) .

To summari ze, adjudicated 3(a) and 3(b) Native Anmerican
juveniles are subject to the jurisdiction of the tribal rather
than juvenile court; their case planning is often perforned by or
in conjunction with tribal social services; foster and permanent
pl acenents are subject to orders of preference not applicable to
non- Native American juveniles; and “active efforts” nust be nade
to abide by these placenent criteria. In a case such as this,
where the plaintiffs’ clains focus on HHS alleged failure to
provi de adequate case planni ng, manage child placenents, and
provi de proper foster and adoptive homes to 3(a) and 3(b)
juveniles, the legally required criteria applicable to only
Native American children distinguish those children from non-
Native American children. None of the named plaintiffs is Native
Ameri can, and therefore none has been subjected to placenents
made in accordance with the 1CWA and NICWA.  The naned plaintiffs
have failed to prove that their clains are typical of those which
coul d be brought by Native American juveniles. | therefore
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conclude that Native Anmerican juveniles should not be included in
the plaintiffs’ proposed cl ass.

C. “Dual 'y Adj udi cated” Juvenil es.

The defendants al so raise the issue of whether “dually
adj udi cated” juveniles should be included in the class. |
concl ude that adjudicated 3(a) and/or 3(b) juveniles, who have
al so been adjudicated as juvenile offenders and commtted to the
O fice of Juvenile Services, and who have not reached the age of
ni net een or been legally discharged fromthe Ofice of Juvenile
Services, (see Neb. Rev. Stat. 8 43-412(1)(LEXIS 2005)), should
not be nmenbers of the class. ??

Juvenil e offenders differ from3(a) and 3(b) juveniles in
that juvenile offenders are subject to the Juvenile Service Act.
Neb. Rev. Stat. 8§ 43-401 et seq (LEXIS 2005). The court enters
an order stating the type of supervision, care, confinenent, and
rehabilitation services that nust be provided to the juvenile
of fender, (Neb. Rev. Stat. 8 43-408(2)(LEXI S 2005); filing 73,
ex. 7 (Nebraska Adm nistrative Code-HHS), 8§ 8-001.10 (HHS-003487,
003614-15)), and based on the court’s order, HHS determnes if
the juvenil e offender should be placed in honme care, an out-of-
home pl acenment, or a Youth Rehabilitation Treatnent Center. Neb.
Rev. Stat. 8 43-286(1)(b)(LEXIS 2005); filing 73, ex. 7 (Nebraska

22Not e that the defendants’ definition of “dually
adj udi cated” is broader than my use of this term The defendants
define a “dually adjudicated juvenile” as “one that has been
adj udi cated in nore than one category under statute and may be a
conbi nation of any of the followng classifications: Section
3(a) with abuse or neglect, Section 3(a) with dependency i ssues,
Section 3(b) status offender, Section 3(c) nentally ill and
dangerous, and/or a Section 1, Section 2, or Section 4 juvenile
of f ender.”
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Adm ni strative Code-HHS), 8§ 7-004.01B, 8.001.01 (HHS-003602,
HHS- 003615-16). The efforts of HHS Juvenile Services Oficers
are directed at rehabilitating the juvenile offender and

mai ntai ning public safety. Filing 73, ex. 7 (Nebraska

Adm ni strative Code-HHS), 1-2, § 5-001.01 at HHS- 003484, 3532-33.

The plaintiffs have explained that juvenile offenders should
not be included in the putative class, apparently recogni zing
that HHS and court procedures for supervision of juvenile
of fenders differ fromthose used for the protection of 3(a) and
3(b) juveniles. A placenent chosen to protect a juvenile from
his or her surroundings may differ greatly froma pl acenent
chosen to protect the public fromthe juvenile or to inpose
consequences for the juvenile s illegal acts, yet both nay be
qui te appropriate under the circunstances presented. Were both
criteria are sinmultaneously applicable to the juvenile--that is,
the juvenile is not only an adjudicated 3(a) and 3(b) juvenile,
but also a juvenile offender commtted to the Ofice of Juvenile
Services--the placenent criteria and considerations, and the
juvenile court’s jurisdiction to order or prohibit placenment
changes, (see e.g. Inre Interest of Chelsey D., 14 Neb. App.
392, 707 N.W2d 798 (Neb. App. 2005), differs fromthat
applicable to 3(a) or 3(b) juveniles who are not in HHS-QIS | egal

custody. Since alleged “systemc failures” in choosing or
changi ng placenents is a significant issue in the plaintiffs’
lawsuit, | conclude that adjudicated 3(a) and/or 3(b) juveniles
who are dually adjudicated as juvenile offenders should not be
menbers of the class while they are conmtted to HHS- QJS cust ody.
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d. Juveni |l es Pl aced Qut-of - St at e.

The Interstate Conpact on the Placenent of Children
(“ICPC"), Neb. Rev. Stat. 8§ 43-1101 et seq., allows HHS to pl ace
3(a) and 3(b) adjudicated juveniles in another state if an out-
of -state placenent serves the child s best interests. Though the
juvenile is placed out-of-state, HHS remai ns the | egal custodian
and oversees the case assessnment and managenent services provided
by the receiving state. Since HHS continues to be the ultimte
deci si on-maker with respect to placenent of such juveniles, there
is no reason to exclude such 3(a) and 3(b) juveniles froma class
seeking to obtain court-ordered corrections in the placenent
process.

4. The Re-Drafted d ass Definition.

Based on the foregoing analysis, the class definition has
been redefined as:?

Al children who:

1) have not reached the age of majority as defined under
Neb. Rev. Stat. 8§ 43-245(1);

2) are or will be in the | egal custody of Nebraska s
Department of Health and Human Servi ces but are not
commtted to its Ofice of Juvenile Services;

3) have been adjudi cated under Neb. Rev. Stat. § 43-
247(3)(a) and/or 8§ 43-247(3)(b); and

4) are not Native Anerican.

ZBUnli ke the plaintiffs’ proposed definition, this
definition is sufficiently precise to clearly identify the class
menbers without first evaluating each individual nenber’s case.
Christina A ex rel. Jennifer A v. Bloonberg, 197 F.R D. 664,
667 (D.S.D. 2000).
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This definition is witten to clarify the plaintiffs’
i ntended cl ass, but narrows the class to exclude those potenti al
subcl asses which are discussed in the parties’ briefs and which
shoul d or cannot be included in a class represented by the naned
plaintiffs. The court nust now consider whether the putative
class, as redefined, should be certified.

B. Rul e 23(a) Requirenents.

A class may “only be certified if the trial court is
satisfied, after a rigorous analysis, that the prerequisites of
[ Federal Rule of Civil Procedure 23(a)] 23(a) have been
satisfied.” Falcon, 457 U S. at 161. The purpose of this
rigorous analysis is to protect unknown or unnaned potenti al
cl ass nmenbers, and by definition those people who do not directly
participate in the proceedings. Hervey v. Gty of Little Rock,
787 F.2d 1223, 1227 (8" Cir. 1986).

1. Nunerosity.

There were over 2500 non-Native Anmerican adjudi cated 3(a)
and 3(b) juveniles in HHS |l egal custody in Decenber 2005. The
parties do not dispute, and | specifically find, that the
numerosity requirenent of class certification has been net.

2. Conmonal i ty.

Eval uating commonal ity requires assessing the specific facts
presented for the court’s review and determ ni ng whet her common
i ssues of law and fact exist anong the plaintiffs. Elizabeth M,
2006 W. 2346469, at *4-5 (8'"" Cir. August 15, 2006).
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The plaintiffs’ alleged common questions of fact are:

a. Whet her Defendants fail to provide foster children in
their custody with safe, stable and appropriate foster
care placenents, as required by |aw and reasonabl e
pr of essi onal st andards;

b. Whet her Defendants fail to provide foster children in
their custody with legally required safety, protection
and services necessary to prevent themfrom
deteriorating physically, psychologically, enotionally,
or otherwi se, while in state custody;

C. Whet her Defendants fail to provide appropriate and
tinmely permanency planning and services for children in
foster care to assure that they are properly cared for
and either safely reunited with their famlies or freed
for adoption and pronptly placed in another permanent
home, consistent with applicable | aw and reasonabl e
pr of essi onal standards; and

d. Whet her Defendants fail to provide foster children in
their custody with the opportunity to maintain critical
famly relationships, including through visitation with
their siblings.

Filing 64 (Amended Conplaint), § 38. Based on the allegations of
t he anended conpl aint, these commobn questions of fact enconpass
various specific types of alleged m sconduct by the defendants,
not all of which have been experienced by each naned plaintiff,
or any of them See footnote 25, infra.

The plaintiffs allege HHS “system c deficiencies and
pattern and practice of conduct”. . . “cause[s] the overal
physi cal, enotional and psychol ogi cal deterioration of foster
children while in State custody,” (filing 64 (Arended Conpl aint),
1 6), and defendants’ actions and inactions subject Nebraska’s
foster children to significant and ongoing harnms. Filing 64
(Amrended Conplaint), ¥ 8 The plaintiffs allege the defendants
have known of the injuries and harns suffered by the children in
the state’s foster care systemas a result of defendants’ pattern
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and practice of action and inaction, but the defendants have
failed to take the steps necessary to aneliorate these ongoi ng,
systenmic harns. Filing 64 (Amended Conplaint), § 108.

The plaintiffs’ anmended conpl ai nt all eges that defendants’
system c deficiencies and pattern and practice of conduct raises
the foll owi ng cormon questions of |aw

a. Whet her Defendants’ actions and inactions violate
Plaintiffs’ rights under the Due Process C ause of the
Fourteenth Amendnent to the United States Constitution
to be safe fromharmwhile in state custody;

b. Whet her Defendants’ actions and inactions violate
Plaintiffs’ rights under the Adoption Assistance and
Child Welfare Act of 1980, as anended by the Adoption
and Safe Famlies Act of 1997, and rel evant federal
regul ations, to nmandated foster care and adoption
services and foster care nmi ntenance paynents;

C. Whet her Defendants’ actions and inactions violate
Plaintiffs rights under the Early and Periodic
Screeni ng, D agnosis and Treat nment program of the
Medi caid Act, and rel evant federal regul ations;

d. Whet her Def endants’ actions and inactions violate
Plaintiffs rights to famlial association under the
First, Ninth and Fourteenth Anendments to the United
States Constitution; and

e. Whet her Defendants’ actions and inactions breach
contractual rights enjoyed by Plaintiffs as third-party
beneficiaries to Nebraska’s State Plan contracts with
the federal government pursuant to Titles IV-B and |IV-E
of the Social Security Act.

Filing 64 (Amended Conplaint), § 39.

The plaintiffs urge that these common questions of |aw and
fact warrant a finding of comonality. The defendants, on the
ot her hand, claim3(a) and 3(b) juveniles present with vastly
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differing needs, no two children are alike, each child nust be
eval uated individually and provided with HHS services in
accordance with that evaluation, and there is no conmon question
of law or fact that binds the plaintiffs together as a cl ass.

Commnal ity under Rule 23(a)(2) may be found “where the
guestion of law linking the class nenbers is substantially
related to the resolution of the litigation even though the
i ndividuals are not identically situated.” Paxton v. Union
Nat i onal Bank, 688 F.2d 552, 561 (8'" Cir. 1982). Were the
plaintiffs are challenging institutional conditions, policies and

practices, and not their application to each individual nmenber of
the class, the fact that each nenber of the class nmay be affected
differently by the policies does not necessarily preclude a
finding of commonality. Christina A ex rel. Jennifer A V.

Bl oonberg, 197 F.R D. 664, 667 (D.S.D. 2000)(certifying class of
“all juveniles who are now or in the future will be confined at

the State Training School in Plankinton” who challenged the
constitutionality of the institution’s policies on the use of
excessive force). See also Baby Neal for and by Kanter v. Casey,
43 F. 3d 48, 56 (3d Cr. 1994)(“Challenges to a progranis
conpliance wth the mandates of its enabling | egislation, even

where plaintiff-beneficiaries are differently inpacted by the

vi ol ations, have satisfied the comonality requirenent.”)

Mor eover, commonality is not required on every question raised in
a class action. Rule 23(a)(2) is satisfied when the “l egal
guestion linking the class nenbers is substantially related to
the resolution of the litigation.” DeBoer v. Mllon Mrtg. Co.,
64 F.3d 1171, 1174 (8" Cir. 1995)(citing Paxton, 688 F.2d at

561.
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The circuit and district courts have considered and reached
di ffering concl usions on whether classes seeking reformof state
or local child welfare systens neet the commonal ity requirenent.
Conpare J.B. ex rel. Hart v. Valdez, 186 F.3d 1280 (10'" GCir.
1999), and Reinholdson v. State of M nnesota, 2002 W. 31026580,
*9 (D.Mnn. 2002)(relying on J.B.), with Baby Neal, supra. and
Kenny A. ex rel. Wnn v. Perdue, 218 F.R D. 277, 300-302 (N.D. Ga.
2003) (relying on Baby Neal and specifically rejecting J.B.).?%

Thus, there appears to be split in the circuits on this issue,
t hough the differing outcones may in reality only reflect the
hi ghly case-specific nature of notions to certify a cl ass.

24The plaintiffs cite to nunerous cases where a class was
certified, (see Filing 13 (Plaintiffs Brief--C ass
Certification), pp. 11-12 & n. 4.), but the persuasive val ue of
these opinions is very limted.

In Jeanine B. by Blondis v. Thonpson, 877 F.Supp. 1268, 1287
(E.D.Ws. 1995), the State defendants requested the formati on of
subcl asses but did not oppose formation of the class itself.

The foll owi ng cases were class action |awsuits, but the
opi ni ons do not discuss whether a class should be certified under
Rule 23: Lynch v. Dukakis, 719 F.2d 504, 506 n. 1 (1 Grr.

1983); LaShawn A v. Dixon, 762 F.Supp. 959, 960 (D.D.C. 1991);
B.H v. Johnson, 715 F. Supp. 1387, 1389 (N.D.1ll. 1989); L.J. By
and Through Darr v. Massinga, 699 F. Supp. 508, 509 (D. M. 1988);
G L. By and Through Shull v. Zumwalt, 564 F.Supp. 1030 (D.C M.
1983). Wlder v. Bernstein, 499 F. Supp. 980, 992-993 (D.C N.Y.
1980), certified a class of children who were all egedly denied

pl acenment because of their race and religion, but WIder predated
Ceneral Tel. Co. v. Falcon, 457 U S. 147, 155 (1982), and the
continuing value of its analysis is suspect.

Carr v. WIson-Coker, 203 F.R D. 66, 67 (D.Conn. 2001)
certified a class of “all individuals in Connecticut who are or
will be eligible for Medicaid nanaged care [dental] benefits, and
are or wll be seeking dental health services,” alleging the
state’s system c deficiencies resulted in a |ack of access to
oral health services in violation of the EPSDT. The scope of
allegations in Carr was nmuch narrower than the allegations raised
inthis action, and on the issue of commonality, Carr’s analysis
of relevant case |aw discussing the requirenents of Rule 23(a)(2)
is very limted.
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In Baby Neal, the Third Grcuit held the district court
abused its discretion by refusing to certify a class where the
plaintiffs were “challenging conmon conditions and practices
under a unitary regine,” . . . “the children in the class are
subject to the risk that they will suffer fromthe sane
deprivations resulting fromthe DHS s al |l eged viol ations,”

“all of their injuries alleged here would be cured if DHS
remedi ed the system c deficiencies,” and “as the children
chal | enge the scheme for the provision of child welfare services,
their clains share a conmon | egal basis.” Baby Neal, 43 F. 3d at
60. Baby Neal held that since the conplaint did not seek
damages, factual differences anong the plaintiffs were largely
irrelevant. Baby Neal, 43 F. 3d at 61

The children chall enge DHS s pattern of conduct, which
is subjecting themall to violations of their statutory
and constitutional rights. Because of the dearth of
trai ned caseworkers, for exanple, DHS (allegedly) fails
to investigate reports of abuse and negl ect pronptly or
adequately and fails to reliably provide the children
inits care with witten case plans, with appropriate
pl acenments, with proper care while in custody, and with
periodi cal dispositional hearings. Simlar violations
of the rights of children in custody to be free from
harm can (allegedly) be traced to the scarcity of
properly trained foster parents or to DHS s | ack of an
adequate i nformation system

Baby Neal, 43 F.3d at 62. Baby Neal specifically noted that a
trial would not require an individualized inquiry into a vast

network of institutions because only Phil adelphia s child welfare
systemwas at issue. Baby Neal further held:

[T]he [district] court failed to give effect to the
proper role of (b)(2) class actions in renmedying
system c violations of basic rights of large and often
anor phous classes. . . . Because the children in the
system are conparably subject to the injuries caused by
this systemc failure, even if the extent of their
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i ndi vidual injuries may be affected by their own

i ndi vi dual circunstances, the challenge to the system
constitutes a legal claimapplicable to the class as a
whol e.

Baby Neal , 43 F.3d at 64.

In contrast, in J.B. ex rel. Hart v. Valdez, 186 F.3d 1280
(10" Cir. 1999), the Tenth Grcuit affirnmed the district court’s
order denying certification of a class conprised of “[a]ll

children who are now or in the future will be (a) in or at risk
of State custody and (b) determ ned by defendants and/or their
agents to have any formof nental and/or devel opnental disability
for which they require some kind of therapeutic services or
support.” The Tenth Crcuit specifically noted that its
conclusion differed fromthat reached in Baby Neal in a simlar
case. J.B., 186 F.3d at 1289 n. 5.

In J.B., the plaintiffs, acting through next friends, sought
structural reformof New Mexico's systemfor evaluating and
treating children with nental and devel opnental disabilities in
its custody. The court specifically acknow edged that based on
the allegations of the named plaintiffs, New Mexico' s child
wel fare systemwas having “terrible difficulties providing the
children with the kind of care and treatnment they deserve.”

J.B., 186 F.3d at 1282. The plaintiffs alleged “systemc
deficiencies” existed in the systemsuch that the plaintiffs’
federal constitutional and statutory rights were being viol ated.
J.B. affirnmed the district court’s conclusion that no comon
guestion of fact existed where the children’s entry into the
system particular placenents, and novenent within the system
differed drastically fromperson to person. “Qther than all being
di sabled in sone way and having had sone sort of contact with New
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Mexico's child welfare system no common factual |ink joins these
plaintiffs.” J.B., 186 F.3d at 1289.

Though the plaintiffs in J.B. clainmed “systemic failures in
the defendants’ child welfare delivery systemdeny all nenbers of
the class access to | egally-mandated services which plaintiffs
need because of their disabilities,” J.B. concluded there was no
“discrete | egal question” applicable to all class nenbers.

We refuse to read an allegation of systematic failures
as a noni ker for neeting the class action requirenents.
Rul e 23(a) requires a conmon question of |aw or fact.
For a common question of law to exist, the putative
class nust share a discrete | egal question of sone

ki nd.

J.B., 186 F.3d at 1289. See al so Rei nholdson, 2002 W. 31026580,
at *8(“The reciting of the word “systemc” in mantra-Ilike fashion

t hroughout the briefing and argunent does not overcone the
prerequisites to class certification.”). “Gven the conplex
facts and | egal issues involved in this case, we cannot say the
district court abused its discretion when it refused to
characterize plaintiffs’ clainms as a systematic violation.”
J.B., 186 F.3d at 1289. Adashunas v. Negley, 626 F.2d 600, 603
(7th Cir. 1980)(affirm ng denial of a plaintiff class consisting

of children entitled to a public education who have | earning
disabilities and who are not properly identified and/or who are
not receiving special education).

Finally, Marisol A v. Guliani, 126 F.3d 372, 375 (2d G
1997), cited by the plaintiffs herein (see filing 13 (Plaintiffs’
Brief--Class Certification), p. 11), affirned certification of a

class simlar to that requested in this action, but it did so
wi th noted reservation and issued specific instructions to the
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trial court. Marisol A affirnmed the district court’s
certification of a class conposed of “[a]ll children who are or
will be in the custody of the New York City Admi nistration for
Children’s Services (“ACS’), and those children who, while not in
the custody of ACS, are or will be at risk of neglect or abuse
and whose status is or should be known to ACS.” As in this case,
the naned plaintiffs alleged the child welfare system

i nadequately trai ned and supervi sed foster parents, failed to
properly investigate reports of suspected neglect and abuse,
unconsci onabl y del ayed renoving children from abusi ve hones, and
was unable to secure appropriate placenents for adoption. The

cl ai med deficiencies inplicated various statutory,
constitutional, and regulatory schenmes. The trial court
identified the coomon question of |aw as “whether each child has
a legal entitlenment to the services of which that child is being
deprived,” and it identified the commbn question of fact as

“whet her defendants systematically have failed to provide these

| egal |y mandated services.” Marisol A, 126 F.3d at 377.

The Second Circuit identified the “core issue” presented as
“whet her, by conceptualizing the cormmon | egal and fact ual
questions at this high | evel of abstraction (or, understood
differently, by aggregating all of the plaintiffs’ clainms into
one ‘super-claim), the district court abused the discretion
granted it by Rule 23 to provide for the orderly and efficient
mai nt enance of this lawsuit.” Marisol A, 126 F.3d at 377. In
affirmng the district court’s certification of a class, the
Second Circuit explained that although it believed “the district
court is near the boundary of the class action device,” it was
“not prepared to say that it has crossed into forbidden
territory.”
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Marisol A found no abuse of discretion “at this stage of
the litigation,” but further held that the class was, in reality,
conposed of subcl asses consisting of smaller groups of children
Wi th separate and discrete |legal clains based on one or nore
specific alleged deficiencies of the child welfare system
Marisol A, 126 F.3d at 378-79. It ordered the trial court to
“engage in a rigorous analysis of the plaintiffs |egal clains
and factual circunmstances in order to ensure that appropriate
subcl asses are identified, that each subclass is tied to one or
nore suitable representatives, and that each subcl ass satisfies
Rul e 23(b)(2),” and specifically ordered the district court to
“identify (1) the discrete legal clainms which are at issue, (2)
the nanmed plaintiffs who are aggri eved under each indivi dual
claimat issue, and (3) the subclasses that each named plaintiff
represents.” Marisol A, 126 F.3d at 379.

Having reviewed the law and its application to the
all egations of plaintiffs’ anmended conplaint and the evidentiary
submi ssions, | conclude the plaintiffs’ intended class |acks
sufficient cormonality for class certification. A close reading
of the anended conplaint reveals that nanmed plaintiffs each
allege the followng factual claim Under the State’ s current
“system cally deficient” policies and procedures, the State fails
to adequately supervise themor the placenents they are in, and
fails to devel op and i npl enent appropriate permanency plans for
their benefit, instead noving themfrom placenent to placenent,
sonme of which are harnful, unsafe, or inappropriate in the
context of their individual needs.? Thus, the claimis that due

»There are several specific clains not shared by all naned
plaintiffs; for exanple, whether HHS paid foster care providers
grossly inadequate amounts, (Carson P. and Danielle D., filing 64
(Amended Conpl aint), 99 55, 57, 71, 76); inproperly withheld
visitation with famly nmenbers, (Carson P., Paulette V., and
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to a |l ack of nonetary resources, caseworkers, and nore and better
pl acenent options, and the State’ s reluctance to pursue

term nation of parental rights, the named plaintiffs are

| angui shing in the child welfare systemrather than living a
normal famly life. No doubt the concern is both valid and

heart breaki ng, but | disagree with Baby Neal s hol di ng that
because injunctive relief is requested, “the factual differences
[ anong the class nenbers] are largely irrelevant.” Baby Neal, 43
F.3d at 61.

Though the plaintiffs and defendants agree this is a
23(b)(2) case, the court nust still consider whether the
plaintiffs’ intended class is sufficiently cohesive to pursue a
23(b)(2) class claim Unlike Rule 23(b)(3), the | anguage of Rule

Danielle D., filing 64 (Arended Conplaint), Y 54, 57, 59, 68,
75, 76); inadequately trained, prepared, or inforned foster
parents, (Carson P., Cheryl H, and Hannah W, filing 64 (Arended
Conpl aint), 91 56, 78, 79, 101, 103); failed to provide necessary
transitional living training, (Paulette V. and Cheryl H, filing
64 (Amended Conplaint), Filing 64 (Anrended Conplaint), {1 58, 67,
80, 81); placed children in energency shelters and ot her
tenporary facilities for excessive periods of tine (Paulette V.
and Cheryl H., filing 64 (Arended Conplaint), 7Y 65, 68, 78, 81);
and failed to provide enotional support for foster children
nmovi ng from one placenent to another, (Bobbi W, filing 64
(Amended Conplaint), T 94. Wile the presence of i ndividual
“uncomon” clainms will not defeat an otherw se appropriate class,
t hey do punctuate the diverse circunstances of the individuals
within plaintiffs’ intended class. See also Marisol A., 126 F. 3d
at 378-79 (affirmng class certification but requiring the court
to create subclasses for children with discrete |egal clains
based on specific alleged deficiencies in the systen)

The anended conplaint also alleges the state placed children
in overcrowded foster hones, (filing 64 (Arended Conplaint), 11 4
(d), 5(a), 109, 122); and underused institutional placenent
options and therapeutic foster honmes. Filing 64 (Arended
Conpl aint), 99 113, 118. The anended conpl ai nt does not
specifically allege that any of the named plaintiffs were
subjected to these types of alleged m sconduct.
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23(b)(2) does not specifically state the court nust find
“questions of law or fact common to the nenbers of the class
predom nat e over any questions affecting only individual
menbers,” (Fed. R CGv. P. 23(b)(3), but determ ning whether a
Rul e 23(b)(2) class action can be pursued depends, in part, on
the level of commonality found under Rule 23(a)(2).2° The Eighth
Circuit recently held:

Al t hough Rul e 23(b)(2) contains no predom nance or
superiority requirenents, class clains thereunder nust
be cohesive. . . . Because “unnaned nenbers are bound
by the action without the opportunity to opt out” of a
Rul e 23(b)(2) class, even greater cohesiveness
generally is required than in a Rule 23(b)(3) class. A
“suit could becone unmanageable and little value would
be gained in proceeding as a class action . . . if
significant individual issues were to arise
consistently.”

In re St. Jude Medical, Inc., 425 F.3d 1116, 1121-1122 (8™ Cir.
2005)(citing Barnes v. Anerican Tobacco Co., 161 F.3d 127, 144
(3d Cir. 1998), and quoting Lenon v. Int'l Union of Operating
Eng'rs, 216 F.3d 577, 580 (7' Cir. 2000)). Conpare Baby Neal
43 F. 3d at 59-60 (holding the Rule 23(b)(2) injunctive class
provi sion was “designed for . . . a nunerous and often

unascert ai nabl e or anorphous class of persons.” . . . “Although
the [trial] court took cogni zance of cases hol ding that common
guestions need only exist--not predom nate--for (b)(2) actions,
it neverthel ess proceeded to demand hi gher denonstrations of
commonal ity and typicality than the rule requires.”), and Kenny
A ex rel. Wnn v. Perdue, 218 F.R D. 277, 299-300 (N.D. Ga.

26The concerns that drive the threshold findings under Rule
23(a) may al so influence the determ nation of whether a class
shoul d be certified under the subdivisions of Rule 23(b). See
Anthem Products, Inc. v. Wndsor, 521 U S. 591, 623 n. 18 (1997).
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2003) (“[ Bl ecause plaintiffs seek class certification under Rule
23(b)(2), there is no requirenment that comon issues of |aw or
fact predom nate.”). “At base, the (b)(2) class is distinguished
fromthe (b)(3) class by class cohesiveness . . . . Injuries
remedi ed through (b)(2) actions are really group, as opposed to
individual injuries.” St. Jude, 425 F.3d at 1121-22(reversing
certification of a 23(b)(2) nmedical nonitoring class where the
need for nonitoring and treatnent depended on i ndividual

ci rcunst ances and nedi cal histories).

The plaintiffs have chall enged a whol e host of actions and
the various affects of those actions on a whol e host of wards.
They challenge all, or nearly all, aspects of Nebraska s child
wel fare system There is no benchmark for determ ning when the
State’s policies--considered as a whole--or its allocation of
funds--consi dered as a whol e--have reached the “reasonabl e
prof essi onal judgnent” standard for the benefit all nenbers of
the class, as opposed to the individually nanmed plaintiffs.

The lack of commonality within the putative class is
evi denced by the | ack of any suggested and specific request for
injunctive relief. Although the plaintiffs argue that discovery
i s needed before they can determ ne what specific relief to
request, not even a mninmal effort has been nade to identify what
measures the state should inplenent to address their needs or the
needs of the class. The likely reason is the substanti al
difficulty (and perhaps inpossibility) of identifying any
specific formof relief that will benefit all menbers of the
hi ghly diverse putative class. Should the court enter an order
granting the relief requested in the plaintiffs’ anmended
conplaint--that is, an order to obey the law-the injunction is
unenforceabl e. Language in an injunction that essentially

104



Case: 4:05-cv-03241-RGK-DLP  Document #: 90 Date Filed: 08/16/2006 Page 109 of 199

requires a party to obey the law is overbroad and unenforceable
because those agai nst whomthe injunction is issued nust “receive
fair and precisely drawn notice of what the injunction actually
prohibits.” Calvin Klein Cosnetics Corp. v. Parfuns de Coeur,
Ltd., 824 F.2d 665, 669 (8" Cir. 1987).

As is evidenced by the histories and allegations of the
named plaintiffs, they have entered Nebraska' s child welfare
system for vastly different reasons with highly specific and
chal | engi ng needs. They all have a court-approved permanency
pl an; but they chall enge whether those plans are appropriate.

They are each in “placenents;” but they challenge the quality,
suitability, and adequacy of supervision in those placenents.
They each have a caseworker and have been contacted by the
casewor ker; they chall enge those contacts as insufficient to
determ ne their needs and safety, or support sound pl acenent

recommendat i ons and deci si ons.

VWhat the naned plaintiffs ultimately seek is a court order
requiring the investnent of funds and the inplenentation of State
policies that will lead to the exercise of “reasonable
prof essi onal judgnent” in devel opi ng permanency pl ans, making
pl acenents, supervising children within its custody, and finding
t hem hones. See filing 64 (Arended Conplaint), 11 38(a), 38(c),
57, 68, 76, 81, 89, 98, 106, 107, 108, 130, 133, 137, 147, 154,
155, 174, 178, 183, 190, 192. Wre the court to enter an
injunction requiring the defendants to inplenent policies
directed at exercising “reasonabl e professional judgnent” on
behal f of each child, any later attenpt of any child seeking to
enforce the judgnent, or to find the State in contenpt, would
require this court to review that child s unique circunstances.
In such circunstances, there is nothing to be gai ned by
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permtting class certification because, due to | ack of

cohesi veness within the class, “significant individual issues
[Wwll] arise consistently.” In re St. Jude Medical, 425 F. 3d at
1122.

The individualized nature of the harm experienced by
children in Nebraska' s child wel fare system cannot be hi dden
behind the term*“system c deficiencies.” J.B., 186 F.3d at 1289.
Each child in HHS custody is entitled to the State’'s reasonabl e
pr of essi onal judgnment in placenent planning and allocating State
nonet ary and human resources to neet that goal, and therefore, on
an abstract |evel, the class is cohesively bound by conmmon issues
of law and fact. However, an injunctive and declaratory renedy
cannot globally ensure that reasonabl e professional judgnent is
foll owed on behalf of not only the naned plaintiffs, but unnaned
and future nmenbers of the class with differing individual needs
and concerns. |ndeed, assumng this court granted injunctive
relief as requested by the naned plaintiffs, it is certainly
foreseeable that the State may conply with the terns of that
i njunction, by spending nore or re-allocating resources to neet
t he needs of the naned plaintiffs and/or other menbers of the
class, and yet still fail to provide the |evel of supervision and
pl acenent planning owed to a specific individual child.

The circunstances of each child in HHS custody remain a
par amount consi deration. The nenbers of the putative class are
highly diverse in terms of needs to be nmet and services to be
provi ded by HHS. The plaintiffs allegation of “systemc”
viol ati ons does not create a conmon issue of fact within this
purported class. Wen the resolution of a “common” |egal issue
i s dependent on factual determ nations that will be different for
each putative class plaintiff, a common issue of |aw does not
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exi st for the purposes of Rule 23(a)(2). Elizabeth M, 2006 W
2346469, at *5 (8'" Cir. August 15, 2006); Reinholdson, 2002 W
31026580 at *8. See also Laurie Q v. Contra Costa County, 304
F. Supp. 2d 1185, 1198-99 (N.D.Cal. 2004)(noting continued

certification was doubtful where the court warned at the outset

that decertification was likely “if the adequacy of maintenance
paynents breaks down into particularized individual inquiries,”
and the plaintiffs were now arguing the plaintiffs’ needs nust be
assessed individually).

3. Typicality.

Typicality exists if there are other nenbers of the class
who “have the sanme or simlar grievances as the plaintiff.”
Alpern v. WiliCorp United, Inc., 84 F.3d 1525, 1540 (8" Cir.
1996). Factual differences in the plaintiffs’ clains will not

normal Iy preclude class certification “if the claimarises from
t he sane event or course of conduct as the class clains, and
gives rise to the same |legal or renedial theory.” 1d.

The plaintiffs’ putative class is diverse, both in
menbershi p and cl ains specific nenbers can raise. The proposed
class includes children ranging in age fromnewborn to nineteen,
whose have entered HHS | egal custody because they were abused and
negl ect ed, abandoned, honel ess, destitute, unable to be cared for
by their parents, or uncontrollable, wayward, or truant.

The naned plaintiffs were all adjudicated under 3(a), and
each initially entered the child welfare system by renoval from
their hones for their protection. Children who are honel ess and
destitute (but not abused or negl ected) or whose parents cannot
care for them and children who are rebelliously truant, wayward,
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and uncontrol lable likely do not share the sane interest (or
perhaps any interest) in the naned plaintiffs’ goal of focusing
state and federal resources on |locating foster and adoptive hones
for long-term and pernmanent out-of-hone placenment. Children who
are abused and negl ected need safety, care, and protection from
their famly; honeless and destitute famlies and their children
(3(a) dependents) need a hone where they can live together;
children with parents who are physically unable to care for them
(3(a) dependants) may need out-of-hone placenment with adequate
parental and famly visitation, but not term nation of parental
rights and adoption; parents of children who are wayward, truant,
or uncontroll able need (and have usually asked for) state
assistance in raising their children, preferably within the hone.

The plaintiffs have the burden of proving the other nenbers
of the proposed class possess clains simlar to theirs. Al pern,
84 F.3d at 1540. As individuals, the named plaintiffs are not
simlar to one another. Even acting collectively for policy
change, the naned plaintiffs have failed to prove they “have the
same or simlar grievances” of other nenbers of the putative
class such that their clains for relief are typical of the class
as a whole. See e.g. Elizabeth M, 2006 W. 2346469, at *5 (8"
Cr. August 15, 2006)(holding Rule 23(a) requirenments were not

nmet where the conpl aint all eged defendants viol ated cl ass
menbers’ constitutional and statutory rights by failing “to
provi de appropriate essential services necessary for the
treatnment, habilitation, rehabilitation, and anelioration of the
Plaintiffs’ nmental illnesses and/or devel opnental disabilities,”
and “pleaded a laundry |list of desired policy changes, alleged
that their injuries are caused by the absence of these policies,

and asserted that Rule 23's requirenents are satisfied because
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all class nenbers live in facilities where the desired policies

are absent.”).

4. Adequacy of Representation/Di snissal for Lack of
St andi ng.

The adequacy of representation issue is of critical
inmportance in all class actions, and the court is under an
obligation to pay careful attention to the Rule 23(a)(4)
prerequisite in every case. Vervaecke v. Chiles, Heider & Co.,
Inc., 578 F.2d 713, 719 (8" Cir. 1978). To satisfy the
requi renent of Rule 23(a)(4), the plaintiffs nust show

(1) the representatives and their attorneys are able and
willing to prosecute the action conpetently and
vi gorously, and

(2) each representative's interests are sufficiently
simlar to those of the class such that it is unlikely
that their goals and viewpoints will diverge.

Hervey v. Gty of Little Rock, 787 F.2d 1223, 1230 (8" Cir.
1986); Paxton, 688 F.2d at 562-63.%" The defendants claimthe
nanmed plaintiffs cannot adequately represent the class because

their interests and clainms are significantly different fromthose
of the class, (filing 71 (Defendants’ Brief--C ass
Certification), p. 50), and their next friends are nere
“figureheads” who have neither the incentive nor the ability

2"The factors in determ ning adequacy of representation by
cl ass counsel include capability, experience, and potential for
conflicts of interest. Wighten v. Metropolitan Hospitals, 726
F.2d 1346 (9" Cir. 1984). Although inadequate |ega
representation precludes a finding of adequate cl ass
representation, the defendants concede that counsel for the
putative class is conpetent, and I find no evidence to the
contrary.
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to direct this litigation. Filing 71 (Defendants’ Brief--C ass
Certification), p. 53.

The defendants’ have al so noved to dism ss under Rule
12(b) (1) on the basis of lack of standing. “In every federal
case, the party bringing the suit nust establish standing to
prosecute the action.” Elk Gove Unified School Dist. v. Newdow,
542 U.S. 1, 11 (2004). The question of standing is “whether the
litigant is entitled to have the court decide the nerits of the

di spute or of particular issues.” Elk Gove, 542 U S at 11
There are two separate areas of inquiry for determ ning standing:
“Article Ill standing, which enforces the Constitution's case or
controversy requirenent, . . . and prudential standing, which
enbodies judicially self-inposed limts on the exercise of
federal jurisdiction.” E Kk Gove, 542 U S. at 11 (internal
citations omtted). The State raises both grounds for arguing
this case nust be dismssed for |ack of standing.

Under the Article Ill limtation on standing, “[t]he
plaintiff rmust show that the conduct of which he conpl ains
has caused himto suffer an ‘“injury in fact’ that a favorable
judgnment will redress.” Elk Gove, 542 U S. at 11. The
defendants all ege the nanmed plaintiffs |lack standi ng because they
request injunctive and declaratory relief, but they face no real
and imm nent threat of harm either because they are now adults,
or because, at the time this case was filed, their “needs for
safety, health and well being [were] being net,” (filing 72
(Def endants’ Brief-Mtion to Dismss), p. 54).

The defendants al so clai mthe case nust be di sm ssed under
the “prudential dinmensions of the standing doctrine.” They claim
t he sel f-appointed next friends have only an ideol ogi cal stake in

110



Case: 4:05-cv-03241-RGK-DLP  Document #: 90 Date Filed: 08/16/2006 Page 115 of 199

this litigation and are not appropriate next friends to pursue
l[itigation on the naned plaintiffs’ behalf. “[P]rudenti al

st andi ng enconpasses ‘the general prohibition on a litigant's
rai sing anot her person’s legal rights. . . . 7" E Kk Gove, 542
US at 11 (quoting Allen v. Wight, 468 U S. 737, 751 (1984).
“Wthout such limtations--closely related to Art. |11l concerns

but essentially matters of judicial self-governance--the courts
woul d be call ed upon to decide abstract questions of wi de public
significance even though other governnental institutions may be
nore conpetent to address the questions and even though judicial
intervention may be unnecessary to protect individual rights.”
Elk Gove, 542 U.S. at 11 (quoting Warth v. Seldin, 422 U S. 490,
500 (1975)). A naned party “is not a proper representative of

the class where he hinself |acks standing to pursue the claim”
Hall v. Lhaco, Inc., 140 F.3d 1190, 1196 (8th Cr. 1998).

Finally, the defendants argue that since a class
representative nmust “possess the sanme interest and suffer the
sanme injury” as the class, (Falcon, 457 U S. at 156), naned
plaintiffs who have reached the age of nineteen cannot be cl ass
representatives--their clains are noot and becane noot before a
class was certified.

Therefore, the defendants’ notion to dismss for |ack of
standi ng, the determ nation of nobotness for clainms brought by
named plaintiffs who are adults, and the question of whether the
named plaintiffs have proven they can adequately represent the
class, (Rule 23(a)(4)), are interrelated. See e.g. Elizabeth M,
2006 W. 2346469, at *3 (8'" Cir. August 15, 2006). These issues
wi |l be addressed together in this report and reconmendati on.
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a. Adequacy of Representation/Lack of Article III
St andi ng--the Naned Pl aintiffs.

i Adequacy of Representation/Motness: Cheryl H
and Paul ette V.

Cheryl H and Paulette V. have reached the age of nineteen
and are now adults under Nebraska |aw. The defendants cl ai mthat
named plaintiffs who are adults will no | onger be subjected to
t he all eged harm caused by the Nebraska child welfare system 28
and cannot be class representatives because they are no | onger
menbers of the class. Filing 71 (Defendants’ Brief--C ass
Certification), p. 52. They further argue that once a naned
plaintiff becones an adult, any claimfor injunctive relief is
nmoot, no justiciable controversy exists, and the clai mnust be
di sm ssed for lack of standing. Filing 72 (Defendants’ Brief--
Motion to Dismss), p. 55-57.

In response, the plaintiffs acknow edge that once a naned
plaintiff reached the age of nineteen, they are no |onger in HHS
| egal custody. They argue, however, that Cheryl H and Paulette
V. should remain naned plaintiffs in this litigation under the
doctrine of “capable of repetition, but evading review.” Filing
82 (Plaintiffs’ Reply Brief-Class Certification), pp. 37-41. The
doctrine has “been applied where the naned plaintiff does have a
personal stake at the outset of the lawsuit, and where the claim

20nly Cheryl H is identified as an adult in the notions
and briefs; Paulette V. is identified as nearing adulthood.
Filing 71 (Defendants’ Brief--Cass Certification), p. 52.
However, Paulette V. turned nineteen after the notions and briefs
were filed. See Filing 83 (Supplenental Evidence |Index), ex. 2
(HHS file—Paulette V.), p. HHS-000377. Since the analysis of
their continuing ability to pursue this litigation, either
personal ly or as class representatives, applies with equal force
to both Paulette V. and Cheryl H., both will be discussed in this
portion of the report and recommendati on.
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may arise again with respect to that plaintiff; the litigation
then may continue notw thstanding the nanmed plaintiff's current

| ack of a personal stake.” United States Parol e Conm ssion V.
Ceraghty, 445 U.S. 388, 398 (1980). |If the “litigant faces sone
I'i kelihood of becomi ng involved in the same controversy in the

future, vigorous advocacy can be expected to continue.”
Geraghty, 445 U.S. at 398. Moreover, sonme clains are so
“inherently transitory that the trial court will not have even
enough time to rule on a notion for class certification before
t he proposed representative's individual interest expires.”
CGeraghty, 445 U. S. at 398-399.

The anended conpl ai nt seeks declaratory and injunctive
relief. However, by operation of |aw and based solely on their
age (not on the discretion of any HHS representative), Cheryl H
and Paulette V. are not now and never will be in HHS | egal
custody again. They face no present or future risk of exposure
to HHS allegedly deficient policies and procedures. Therefore,
Paul ette V. and Cheryl H cannot show they “face[] sone
I'i keli hood of becomi ng involved in the sanme controversy in the
future,” because their clainms for injunctive relief “may arise
again.” Ceraghty, 445 U S. at 398.

The plaintiffs argue that “foster care” clains are
“inherently transitory” and therefore the “capable of repetition,
but evadi ng review doctrine nust be applied on that basis.
However, the plaintiffs have not cited and the court has not
found any |aw stating that the clains at issue in this litigation
are considered sufficiently “transitory” to invoke the
application of the doctrine.?® To the contrary, both Cheryl H

2Cl ai ms specifically addressing HHS response to initial
reports of child abuse or its conduct or inactions during

113



Case: 4:05-cv-03241-RGK-DLP  Document #: 90 Date Filed: 08/16/2006 Page 118 of 199

and Paulette V. allege they were allowed to “langui sh” or were
required to remain in HHS | egal custody for many years. Filing
64 (Amended Conplaint), 17 58-66, 78-80. The evidence subnitted
in this case denonstrates that the clains of Cheryl H and

Paul ette V., as well as the other naned plaintiffs, are not
transitory in nature.

Cheryl H and Paulette V. were juveniles in HHS | egal
custody when this litigation was filed, but they are now adults.
As such, they have neither a current nor a potential future claim
for injunctive relief against HHS arising fromits allegedly
deficient child welfare system A case can becone noot if
events occur after it was filed that make it absolutely clear
that the allegedly wongful behavior at issue in the | awsuit
cannot reasonably be expected to occur again. Friends of the

Earth, Inc. v. Laidlaw Environnental Services (TOQ, Inc., 528
U S 167, 189 (2000). Since Cheryl H and Paulette V. will not
“suffer a future injury that will be renmedied” by the relief

requested in this lawsuit, their clains are noot. Elizabeth M,
2006 WL 2346469, at *3 (8th Cr. August 15, 2006). Their
continued presence in the class “poses a substantial risk to the

“efficiency and econony of litigation which is a principal
pur pose’ behind the class action device.” Elizabeth M, 2006 W

tenporary HHS custody pending a 3(a) adjudication nay be
sufficiently “transitory” for application of the doctrine. But
as previously explained, the anended conpl ai nt does not all ege
the HHS fails to initial clains of child abuse, and the anended
conpl ai nt does not specifically challenge HHS policies applicable
to pre-adjudication tenporary custody of children. Accordingly,
even if the doctrine of “capable of repetition, but evading
review is applicable to clainms challenging HHS tenporary custody
procedures, (a determ nation | need not and do not nake), it is
not applicable under the facts of this case.

114



Case: 4:05-cv-03241-RGK-DLP  Document #: 90 Date Filed: 08/16/2006 Page 119 of 199

2346469, at *3 (8th Cr. August 15, 2006)(citing Falcon, 457 U. S.
at 159).

Since Cheryl H and Paul ette V. cannot be nmenbers of the
class they seek to represent, they cannot be cl ass
representatives. For the sane reasons, their clains for
injunctive and declaratory relief should be dismssed.* See
e.g. Elizabeth M, 2006 W. 2346469, at *3 (8th Cr. August 15,
2006) (hol ding the district court abused its discretion by

including former residents of residential nental health
facilities in a class seeking declaratory and injunctive relief
for allegedly harnful state practices and policies). See also 31
Foster Children v. Bush, 329 F.3d 1255, 1263 (11'" Cir

2003) (hol ding that two plaintiffs who had been adopted had no

| egal ly cogni zable interest in the outcone of a |lawsuit for

injunctive relief--they were “no I onger in the defendants’ |egal
or physical custody and therefore cannot be further harned by the
defendants’ alleged illegal practices. Because the plaintiffs
anmended conpl ai nt seeks only prospective injunctive relief

agai nst the defendants to prevent future harm no live
controversy exists between themand these two plaintiffs.”);
J.B., 186 F.3d at 1290 (granting defendants' notions to dism ss
certain naned plaintiffs because they had reached the age of
majority or otherwi se fallen outside of state custody, rendering
their clains noot); Robinson v. Leahy, 73 F.R D. 109, 113-14
(D.C.I1'l. 1977) (hol ding that a post-adjudication child welfare

39The basis for dismssal is not lack of standing. Both
Cheryl H and Paulette V. were mnors when the suit was fil ed.
However, “[t]he requisite personal interest that nust exist at
t he commencenent of the litigation (standing) nust continue
t hroughout its existence (nootness).” Friends of the Earth, 528
U S at 189 (quoting Arizonans for Oficial English v. Arizona,
520 U. S. 43, 68, n. 22 (1997)(quoting Geraghty, 445 U. S. at
397)).
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custody, unlike pretrial detention (distinguishing Gerstein v.

Pugh, 420 U. S. 103 (1975)), cannot be characterized as so
transitory that a putative class representative whose claim
becane noot before a class was certified can nonethel ess
represent the class).

ii. Lack of Article Ill Standing: Carson P., Danielle D.
Jacob P., Bobbi W, and Hannah A

The defendants al so argue that since the |awsuit requests
injunctive relief, and each of the remai ning naned plaintiffs--
Carson P., Danielle D., Jacob P., Bobbi W, and Hannah A--were in
sui tabl e pl acenents approved by the juvenile court when this case
was filed, they cannot represent the class because no case or
controversy existed when the case was filed, and the case nust be
di sm ssed for |ack of standing. Filing 72 (Defendants’
Brief—-Motion to Dismss), p. 54-55. The defendants cl ai mthat
“none of the naned Plaintiffs faces a real and inmedi ate threat
of future injury, and any relief this Court could grant woul d not
benefit the naned Plaintiffs.” Filing 72 (Defendants’
Brief—-Motion to Dismss), p. 54-55. 1In contrast, the plaintiffs
argue that this court cannot consider the evidence submtted by
t he def endants--including the juvenile court rulings applicable
to each naned plaintiff--in assessing whether a “real and
i mredi ate threat of future injury exists.” The plaintiffs argue
that on a notion to dismss for |ack of standing, the defendants
can facially challenge the conplaint, but a factual challenge is
not permtted if it requires a pretrial determ nation of the
merits of the case. Filing 88 (Plaintiffs’ Brief--Mtion to
Di smiss), p. 32-34.

The anended conpl ai nt thoroughly di scusses past and repeated
harns experienced by naned plaintiffs Carson P., Danielle D.

116



Case: 4:05-cv-03241-RGK-DLP  Document #: 90 Date Filed: 08/16/2006 Page 121 of 199

Jacob P., Bobbi W, and Hannah A. due to the alleged systemc
deficiencies in the child welfare system As explained in Park
v. Forest Service of U S., 205 F.3d 1034, 1037 (8" Cir. 2000),
“[ p] ast exposure to illegal conduct does not in itself show a

present case or controversy regarding injunctive relief . . . if
unacconpani ed by any continui ng, present adverse effects. . . .7
Park, 205 F.3d at 1037. |If the alleged unlawful conduct is not
ongoing, the plaintiff does not have standi ng unless he or she
denonstrates the existence of a real and i mediate threat of
suffering a simlar injury in the future. Park, 205 F.3d at
1037.

| need not resolve the issue of whether the defendants can
properly raise a “factual” challenge to the plaintiffs’ standing.
Under either a “facial” or “factual” analysis, named plaintiffs
Carson P., Danielle D., Jacob P., Bobbi W, and Hannah A. have
denonstrated a risk of future harmthat is sufficiently real and
i mm nent to support standing. The evidence of record does not
contradict the allegations of the conplaint. Both the evidence
and the allegations reflect that these naned plaintiffs remain in
state custody and have been in state custody for a significant
period of time; they have been noved from one placenent to
anot her and have encountered difficulties in those placenents;
and they each seek stable honme environnents but have yet to be
pl aced in permanent honmes. Under this undisputed factual
hi story, the fact that their “needs for safety, health and well
being [were] being net,” (filing 72 (Defendants’ Brief-Mdtion to
Dismiss), p. 54), when the lawsuit was filed does not elimnate
their future risk of ongoing problems within the HHS child
wel fare system As past HHS practice would indicate, they can be
noved to another placenent; as the plaintiffs® allegations would
i ndicate, they could begin to encounter problens in their current
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pl acenents and not be pronptly noved. The lawsuit filed does not
seek to change the naned plaintiffs’ current placenent. Rather
the plaintiffs seek an order enjoining HHS from continuing to

i npl enent its current policies, because those policies present a
real and continuous threat that past harns from HHS actions or

i nactions will occur again.

The clains of named plaintiffs Carson P., Danielle D., Jacob
P., Bobbi W, and Hannah A. to enjoin HHS current policies and
practices “may arise again” in the future. Geraghty, 445 U S. at
398. See e.g. 31 Foster Children, 329 F.3d at 1266 (hol ding
foster children involuntarily in defendants’ custody could not

avoi d exposure to the defendants’ alleged system c deficiencies
whi ch presented a substantial and sufficiently inm nent

i kelihood that past injurious conduct would continue); Carr v.
W son- Coker, 203 F.R D. 66 (D. Conn. 2001)(hol ding that naned
plaintiffs, who had been deni ed dental services in the past,

still had standing to pursue class clainms for |ack of access to
dental services even after they received dental care); Christina
A., 197 F.R D. at 670(hol ding doctrine applied in suit agai nst
institution, where four nanmed plaintiffs were transferred out of
institution, but could be transferred back and again subjected to
the conditions, policies and practices at issue in the
litigation). Wether the ongoing risk these plaintiffs face
arises fromthe HHS allegedly deficient practices and policies,
from sonme ot her cul pabl e behavior, or through no fault of anyone,
remai ns at issue, but it cannot be decided on a notion to dismss
for lack of standing.
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iii. Adequacy of Representation: Carson P.., Danielle D.
Jacob P., Bobbi W, and Hannah A

“The adequacy inquiry under Rule 23(a)(4) serves to uncover
conflicts of interest between naned parties and the class they
seek to represent.” Anthem 521 U. S. at 625. Though the
plaintiffs’ broad brush allegations tend to blur the differences
anong the putative class nenbers in this case, carefu
consideration reveals that the priority of relief and renedies
requested, and the allocation of HHS resources denanded, by
putative class nenbers may vary greatly. Conflicts of interest
may wel |l exist between those naned plaintiffs who primarily seek
| ong-term permanency planning with adoption, and putative class
menbers (or even naned plaintiffs) who are focusing on access to
heal th care, resources for reunification, or assistance with a
wayward child.3 This suit seeks to benefit not only the naned
plaintiffs, but also unnaned and unknown 3(a) and 3(b)
adj udi cated children who are currently or may later enter the
child wel fare system | cannot conclude that the interests of
3(a) “abused and negl ected” juveniles are sufficiently simlar to
t hose of 3(a) “dependent” and 3(b) juveniles such that their
vi ewpoi nts and goals are unlikely to diverge.

Even anong 3(a) “abused and negl ected” juveniles, the
interests and goals of this litigation may differ. For exanpl e,
whil e sonme may be seeking an order requiring HHS to inpl enent
policies for expeditiously termnating parental rights and
| ocating adoptive hones, other 3(a) “abused and negl ect ed”
juveniles may want an order requiring the HHS to inpl enent
policies and direct its resources toward famly rehabilitation

31See al so the “Typicality” section of this report and
recommendati on.
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with a goal of reunification. Wile these policy goals can co-
exist, they are at tension--these groups likely agree that in
nost cases, reunification should be attenpted, but they certainly
may di sagree concerni ng when HHS shoul d cease reunification
efforts and re-direct its attention to term nating parental
rights and, accordingly, what any court order on this issue
shoul d require.

In this case, the naned plaintiffs allege the foll ow ng
common question of fact:

c. \Wether Defendants fail to provide appropriate and

tinmely permanency planning and services for children in

foster care to assure that they are properly cared for

and either safely reunited with their famlies or freed

for adoption and pronptly placed in another permanent

home, consistent with applicable | aw and reasonabl e

pr of essi onal standards.
Filing 64 (Anended Conplaint), § 38(a). To the extent the naned
plaintiffs ask this court to order and enforce an HHS policy
assuring safe reunification or pronpt placenent in another
per manent honme in accordance the “applicable | aw and reasonabl e
prof essional standards,” it is foreseeable that even 3(a) “abused
and negl ected” juveniles wll have divergent viewoints and goals
inthis litigation. The plaintiffs have failed to prove they can
adequately represent, and bind by that representation, the class

as a whol e.

b. Adequacy of Representation/Lack of Prudenti al
St andi ng--the Next Friends.

The defendants further argue that the named plaintiffs’
“next friends” will not adequately represent the class. The
def endants claimthe next friends |ack sufficient know edge
concerning the nanmed plaintiffs or their current custodi al
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pl acenment, and while purporting to represent the interests of an
individually named plaintiff they are, inreality, nerely
attenpting to advance their personal ideological goal of
reform ng Nebraska’s foster care system The defendants argue
that each nanmed plaintiff has a guardian ad litemfamliar with
his or her needs, and who was authorized to pursue this action on
a naned plaintiff’s behalf had a federal claimbeen
appropriate.®* Filing 71, (Defendants’ Brief--d ass
Certification), pp. 51-59; filing 72 (Defendants’ Brief--Mtion
to Dismss), pp. 43-53.

In the context of challenging the “next friends” as class
representatives, the question is whether they, like the
plaintiffs’ counsel, “are able and willing to prosecute the
action conpetently and vigorously.” Elizabeth M,, 2005 W

1206150 at *7. “Next friends” of class representatives nust not
only represent the interests of an individually nanmed plaintiff,
but must al so vigorous prosecute the interests of the class as a
whol e. The defendants in this case are not chall engi ng the next
friends’ fervor to litigate for class-wide relief; indeed, they
argue that each next friend is personally notivated to pursue a
cl ass-wi de claimw thout regard to representing the actual
interests of any specific child, including a named plaintiff.

32 recogni ze that having concluded the named plaintiffs
cannot adequately represent the proposed class, | need not
address whether their “next friends” are appropriate
representatives. However, this is a report and recomendati on.
Shoul d Judge Kopf order that the named plaintiffs are appropriate
cl ass representatives, the capacity, ability, and standing of the
“next friends” to represent the naned plaintiffs will be
rel evant.
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Rule 17(c) of the Federal Rules of Civil Procedure provides:

Whenever an infant . . . has a representative, such as
a general guardian, conmttee, conservator, or other
like fiduciary, the representative may sue or defend on
behal f of the infant . . . . Aninfant . . . who does
not have a duly appointed representative my sue by a
next friend or by a guardian ad litem The court shal
appoint a guardian ad litemfor an infant . . . not
otherw se represented in an action or shall make such
other order as it deens proper for the protection of

t he i nfant

Fed. R Cv. P. 17(c).

The defendants argue that next friend representation is not
appropriate in this case because each naned plaintiff has a
guardian ad |item appointed by the juvenile court, and therefore
“a representative . . . [that] may sue or defend” on his or her
behalf. Fed. R Cv. P. 17(c). See filing 72 (Defendants’
Brief--Motion to Dismss), pp. 9, 42-45. \Wien any juvenile is
brought before the Nebraska juvenile court, “the court, on its
own notion or upon application of a party to the proceedi ngs,
shal | appoint a guardian ad litemfor the juvenile . . . in any
proceedi ng pursuant to the provisions of subdivision (3)(a) of
section 43-247.” Neb. Rev. Stat. 8 43-272(2)(e)(LEXIS 2005).

The naned plaintiffs’ court-appointed guardians ad litem are

not, however, considered a “general guardians.” Or v. Know es,
215 Neb. 49, 58, 337 Nw2d 699, 705 (1983). *“A guardian ad
litem. . . is different than a parent or |egal guardian, [and]

only has the power to act in the single situation for which he or
she is appointed.” Or, 215 Neb. at 58, 337 NW2d at 705. A
guardian ad litemhas the duty to “protect the interests of the
juvenile for whom he or she has been appoi nted guardi an, and
shal |l be deened a parent of the juvenile as to those proceedings
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with respect to which his or her guardi anship extends.” Neb.
Rev. Stat. 8§ 43-272(LEXI S 2005) (enphasi s added). Nebraska | aw
does not grant guardians ad litemthe statutory authority to

assist ininitiating litigation beyond the proceedings for which
they were appointed. In re Interest of Brittany S., 12 Neb. App.
208, 218-219, 670 N.W2d 465, 473 (Neb. App. 2003).

The defendants argue that the plaintiffs’ allegations in
this forumare related to the juvenile court proceedi ngs, and
therefore the named plaintiffs’ guardians ad |litem could pursue
this federal litigation as an extension of the juvenile court
proceedi ngs. This argunment inperm ssibly extends the scope of
Nebraska guardian ad litemauthority.® Neb. Rev. Stat. § 43-272
l[imts the guardian ad litenmis role to representing the child in
the forum of appointnment on matters pending at the tinme of
appointment. The named plaintiffs’ guardians ad |item are not
authorized to represent the naned plaintiffs in this forum

Moreover, to the extent the guardians ad |item appoi nted by
the juvenile court concurred with HHS reconmendati ons during
initial and periodic placenment proceedi ngs before the juvenile
court, a conflict of interest will arise if those sane guardi ans

3The defendants cite In re Antonio S., 270 Neb. 792, 795,
708 N.W2d 614, 617 (2005) as exenplifying the expansive role of
the guardian ad litemin representing the interests of the child.
See filing 72 (Defendants’ Brief--Mtion to Dismss), pp. 44-45.
However, in In re Antonio S., the guardian ad |item appeal ed t he
juvenile court’s order to the Nebraska Suprene Court. The
guardian ad |item had been appointed by the juvenile court to
represent the child, and requesting appellate review of that
court’s order was clearly within the real mof that appoi ntnent.

In re Antonio S. does not authorize a guardian ad |item
appointed by the state juvenile court to initiate a separate
proceeding in federal court challenging HHS practices and
pl acenent determ nations on federal constitutional and statutory
gr ounds.
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ad litemare tasked in this forumw th chall enging the
departnent’s placenent and pernmanency pl an recomendati ons.
Though a guardian ad |item appointed by the juvenile court “is
deened a parent of the juvenile,” (Neb. Rev. Stat. § 43-272
(LEXI'S 2005)), the federal court may permt a next friend to
pursue litigation or appoint guardian ad litem “when it appears
that the mnor's general representative has interests which may
conflict with those of the person he is supposed to represent.”3
Devel opnental Disabilities Advocacy Center, Inc. v. Melton, 689
F.2d 281, 285 (1%t Gr. 1982)(holding that advocate for the

di sabled with no “natural or other official relationship” to

di sabl ed person had no standing to sue under rule 17(c)). See
also M _S. v. Wernmers, 557 F.2d 170, 175 (8'" Gr. 1977)(“Wen
there is a potential conflict between a perceived parental

responsi bility and an obligation to assist the court in achieving
a just and speedy determ nation of the action,” the court nust
appoint a guardian ad litemto represent the child s interests).

Rule 17(c) permts a child who does not have a duly
appoi nted representative to sue by “next friend” or by “a
guardian ad litentf appointed by the federal court to represent
the child s interests.* The defendants claimthe nanmed

3Even when a plaintiff has a duly appointed guardi an and
Rule 17(c) “woul d appear to preclude suit by a next friend,” Rule
17(c) mandates that the Court utilize its discretion to override
the duly appointed guardian’s position if necessary “for the

protection of the infant. . . .” Gonzalez ex rel. Gonzalez v.
Reno, 86 F. Supp. 2d 1167, 1185 (S.D. Fla. 2000)(quoting In
Devel opnental Disabilities Advocacy CGr., Inc. v. Melton, 689

F.2d 281, 285 (1t Cir. 1982), and citing Chrissy F. v.
M ssissippi Dept. of Public Welfare, 883 F.2d 25 (5th Cir.
1989)).

®As used in rule 17(c), the terns “next friend” and
“guardian ad liteni are essentially interchangeable, but “next
friend” is normally used when the child is the plaintiff, and
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plaintiffs’ self-appointed next friends cannot adequately
represent the naned plaintiffs or the interests of the class
because they are generally unfamliar with the basic clains and
parties involved in this litigation, have displayed a | ack of
incentive to direct the litigation, do not understand what it
means to be a fiduciary charged with the protection of a class,
and are not know edgeabl e of the current circunstances or the

hi story of the named plaintiff they have agreed to represent.
Filing 71 (Defendants’ Brief--Class Certification), pp. 53-54.
The plaintiffs refer to this argunent as a “m sgui ded chal | enge
to the adequacy of the next friend,” supported by “selective and
out - of -context quotation[s] fromthe depositions. " Filing
82 (Plaintiffs’ Reply Brief-Class Certification), p. 41. A
review of the entirety of each the next friend s deposition
reveal s the defendants did not distort the deposition testinony;
there is substantial reason to question whether the plaintiffs’
next friends will adequately represent their individual

i nterests.

“Next friends” usually appear in federal court on behal f of
det ai ned prisoners who are unable, usually because of nental
i nconpetence or inaccessibility, to seek relief thenselves.
Wiitnore v. Arkansas, 495 U.S. 149, 163-164 (1990). “Next
friend” status is not granted automatically to whonever seeks to

pursue an action on behalf of another.” Witnore, 495 U S at
163-164. A self-appointed “next friend” who files a conplaint on
behal f of another has the burden of establishing the propriety of
proceeding as plaintiff’s next friend. Gonzalez, 86 F. Supp. 2d
at 1184.

“guardian ad litenf when the child is the defendant. T.W by Enk
v. Brophy, 124 F.3d 893, 895 (7'" Gir. 1997).
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Wi tnore identified “at least two firmy rooted
prerequisites for ‘next friend standing.” Witnore, 495 U S at
163.

First, a “next friend” nust provide an adequate

expl anati on--such as inaccessibility, nental

i nconpetence, or other disability--why the real party
in interest cannot appear on his own behalf to

prosecute the action. . . . Second, the “next friend”
must be truly dedicated to the best interests of the
person on whose behalf he seeks to litigate, . . . and

it has been further suggested that a “next friend” nust
have sone significant relationship with the real party
in interest.

Wiitnore, 495 U.S. at 163-164 (internal citations omtted).

The majority of courts have held that the “significant
relationship” criteria nentioned in Wiitnore is a third
requi renent for next friend status. Handi v. Runsfeld, 294 F. 3d
598, 604 (4" Cir. 2002)(“[T]he significant-relationship inquiry
is in fact an inportant requirenent for next friend standing.”);
Massie ex rel. Kroll v. Wodford, 244 F.3d 1192, 1194 (9" Cir.
2001) (hol ding the next friend nmust prove he or she “has sone

significant relationship with, and is truly dedicated to the best
interests of, the petitioner”); T.W v. Brophy, 124 F.3d 893, 897
(7th Gir. 1997)("It follows, as the Court suggested in the

Wi t nore case, that not just anyone who expresses an interest in

the subject matter of a suit is eligible to be the plaintiff's
next friend--that he “nust have sonme significant rel ationship
with the real party in interest.”).3® But see Sanchez-Vel asco v.

%In a footnote, the Eighth Crcuit has cited Witnore and
interpreted its holding to nean a next friend has the burden of
establishing why the real party in interest cannot prosecute the
action, that the “next friend” is “truly dedicated” to the best
i nterests of person on whose behalf she proposes to litigate, and
that she has sone significant relationship with real party in
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Secretary of Dept. of Corrections, 287 F.3d 1015, 1026 (11'" Gr
2002) (“*[S]one significant relationship,” . . . may not be an

addi ti onal, independent requirenment but instead may be one neans
by which the woul d-be next friend can show true dedication to the
best interests of the person on whose behalf he seeks to
litigate.”).

Al t hough Wiitnore's next friend analysis was first
enunci ated in the context of habeas |law, it has been extended to
general civil litigation, including actions filed on behal f of
children. See e.g. Gonzalez, 86 F. Supp. 2d 1167, 1184-85 (S.D
Fla. 2000) (finding great uncle who provided plaintiff’s care for
two nonths and initiated suit to enjoin his deportation to Cuba
denonstrated sufficient interest in the child to be his next
friend where the child s father objected to the litigation); T.W
v. Brophy, 954 F. Supp. 1306, 1309 (E.D. Ws. 1996), aff'd 124
F.3d 893, 896-97 (7" Cir. 1997)(refusing to allow a child
advocate to act as next friend of a mnor).

Applying Wiitnore to the facts herein, it is questionable
whet her any of the self-appointed next friends have established
that they are truly next friends under Rule 17(c). The first
Wiitnore criteria, though applicable to all the naned plaintiffs
when this suit was initiated, is no |onger applicable to Cheryl
H and Paulette V. Naned plaintiffs Cheryl H and Paulette V.
are now adults, and there is no evidence that they |ack capacity
to sue on their own behal f.

interest. Anmerson v. State of lowa, Dept. of Human Services by
Pal ner, 59 F.3d 92, 93 (8'" Cir. 1995) (hol di ng natural nother
whose parental rights were term nated could serve as the next
friend of her disabled child in challenging the child s renoval
from parental custody and placenent in “secured facilities”).
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As to the remaining naned plaintiffs, the first requirenent
of Whitnore is established; Carson P., Danielle D., Jacob P.
Bobbi W, and Hannah A. live in Nebraska and are all mnors under
Nebraska | aw. As such, they lack capacity to sue. See Fed. R
Cv. P. 17(b)(“The capacity of an individual, other than one
acting in a representative capacity, to sue or be sued shall be
determ ned by the law of the individual's domcile. . .”); Neb.
Rev. Stat. 25-307(LEXIS 2005)(“[T]he action of an infant shall be
commenced, nmintained, and prosecuted by his [or her] guardian or
next friend.”).

The question is whether the “next friends” are truly
dedi cated to pursuing the best interests of the naned plaintiffs.
In claimng “next friend” status is supported by the evidence of
record, the plaintiffs cite to Ad Hoc Conmittee of Concerned
Teachers v. Greenburgh No. 11 Union Free School Dist., 873 F.2d
25, 30-31 (2d Cr. 1989), a case that pre-dates Wiitnore. Ad Hoc
Comm ttee hel d:

[ A] court should consider the good faith of those
claimng to speak for the infant and satisfy itself
that the “next friend” is notivated by a sincere desire
to seek justice on the infant's behalf. In addition, a
court should explore the ability of the “next friend”--
financial or otherw se--to prosecute the type of action
at hand. W would not sanction any attenpt to assert
the legitimate rights of children as a nere pretext for
advancing ulterior political or economc ains. Nor
woul d we approve of persons who, despite their good
intentions, find thenselves unable to finish what they
start. Since the facts and circunstances of each case
will vary, a court should conduct an inquiry into the
application of any adult or group of adults seeking to
represent a child' s interests as “next friend.”

The term[“next friend”] is broad enough to include
anyone who has an interest in the welfare of an infant
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who may have a grievance or a cause of action . :

The right of access to courts by those who feel they
are aggrieved should not be curtailed; and this is
particularly so in the instance of children who,
rightly or wongly, attribute such grievances to their
very custodi ans. Those who propose to speak for the
plaintiffs have manifested an interest in their welfare
and shoul d, under the circunstances here presented, be
al l oned to proceed.

Ad Hoc Committee, 873 F.2d at 31. See also Child v. Beane, 412
F. Supp. 593 (S.D.N. Y. 1976) (hol ding that in the absence of

anything to inpugn his good faith, a self-appointed next friend
of foster children could pursue litigation on their behalf even

t hough he did not know the children until his aid was enlisted by
t he attorneys).

The plaintiffs claimthe next friends’ “good faith”
notivation to represent the plaintiffs cannot reasonably be
gquestioned, and therefore the next friends should continue to
represent the naned plaintiffs interests. Filing 88
(Plaintiffs’ Brief--Mdtion to Dismss), p. 40-41. The defendants
claimthe next friends have no “significant relationship” with
the named plaintiffs and therefore cannot serve as their next
friends. Filing 72 (Defendants’ Brief--Mtion to D smss), p.
48-53.

In T.W by Enk v. Brophy, 124 F.3d 893 (7" Cir. 1997), the
Seventh Circuit held that a child abuse prevention advocate could

not bring an action as the next friend of children who were

all egedly renoved fromthe honme of their white foster parents and
pl aced in the hone of a black (and sexual |y abusive) aunt on the
basis of race. The self-appointed “next friend” was described as
“a professional children’ s advocate who, having interested
hinmself in the [case] at the behest of the |lawer appearing for
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the plaintiffs in this suit and havi ng been persuaded or
persuaded hinself that they are being ill-used by their aunt, by
their guardian ad litem and by the entire Wsconsin

child-wel fare establishnent and judiciary, seeks to represent
them so that they can bring this suit.” T.W, 124 F.3d at 896.
In concluding this “next friend” could not represent the
plaintiffs’ interests, the court reasoned:

Bearing in mnd the considerations that we have

di scussed, and the al nost conplete lack of authority on
the question, we think the proper rule is that the next
friend nmust be an appropriate alter ego for a plaintiff
who is not able to litigate in his own right; that
ordinarily the eligibles will be confined to the
plaintiff's parents, older siblings (if there are no
parents), or a conservator or other guardian, akin to a
trustee; that persons having only an ideol ogi cal stake
in the child s case are never eligible; but that if a
close relative is unavail able and the child has no
conflict-free general representative the court may
appoi nt a personal friend of the plaintiff or his
famly, a professional who has worked with the child,
or, in desperate circunstances, a stranger whomthe
court finds to be especially suitable to represent the
child's interests in the litigation. . . . Wthout
such a rule, and specifically its exclusion of purely

i deol ogical “friends,” we may find [this next friend]
popping up in children's suits all over the circuit,
perhaps all over the country.

T.W, 124 F. 3d at 897 (Posner, J.)(internal citations omtted).

The sel f-appointed next friends in this case are not famly
menbers, conservators, or other guardians of the naned
plaintiffs. Before this suit was filed, the next friends had
little prior or no recent contact, and in sone cases no contact

at all, with the named plaintiffs they seek to represent.
Specifically,
. Carson P.: M. Foreman was Carson P.’s foster sister

for two years, but she did not live at hone during that
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tinme. She has not seen or spoken with Carson P. since
August 2005. Filing 74 (Suppl enental Evidence | ndex),
ex. 31 (Foreman Deposition), pp. 13-17.

. Danielle D.: M. Bruns is a friend of Danielle D.’s
current foster nother. Filing 74 (Suppl enmental
Evi dence Index), ex. 33 (Bruns Deposition), 12, 23-26.

. Jacob P.: Reverend Jensen has never net Jacob P. or
talked to him and she does not know where he currently
lives. Filing 74 (Suppl enental Evidence |Index), ex. 35
(Jensen Deposition), 10, 13-15.

. Bobbi W: M. Creager is a citizen advocate who did
not previously know Bobbi W, but after agreeing to be
her next friend, met with her for an hour. Filing 74
(Suppl enental Evi dence | ndex), ex. 46 (Creager
Deposition), 8-10, 38-39, 48-49.

. Hannah A.: M. Nkwocha was a famly support service
provider for Hannah A.’s famly for a period of four
years, but has not worked with her since May 2003, and
has not seen or spoken to her since June 2004. Filing
74 (Suppl emental Evidence |Index), ex. 47 (Nkwocha
Deposition), 10-13; filing 83 (Supplenental Evidence
| ndex), ex. 7 (HHS fil e-Hannah A.), pp. HHS-017150-51.
Ms. Nkwocha has never been to Hannah A.’s current hone
pl acenent. Filing 74 (Supplenental Evidence I|ndex),
ex. 47 (Nkwocha Deposition), 14, 19.

The next friends have nmade little, if any, effort to
comuni cate with nmenbers of the conmunity who may have rel evant
i nformati on concerning the naned plaintiffs’ well being.
Specifically, M. Foreman does not know where Carson P. attends
school and has not spoken with Carson P.’s grandnother (wth whom
he is now placed), teachers, or other school officials concerning
his care or progress, (filing 74 (Supplenental Evidence I|Index),
ex. 31 (Foreman Deposition), pp. 17-18); M. Bruns has never
talked to Danielle D."s teachers, (filing 74 (Suppl enental
Evi dence Index), ex. 33 (Bruns Deposition), 29, 31, 35-36);
Reverend Jensen has spoken to no one other than the plaintiffs’

131



Case: 4:05-cv-03241-RGK-DLP  Document #: 90 Date Filed: 08/16/2006 Page 136 of 199

attorneys concerning Jacob P., (filing 74 (Suppl enental Evidence
I ndex), ex. 35 (Jensen Deposition), 12-13, 19, 23); M. Creager
has not spoken with any teachers or school staff concerning Bobb
W, (filing 74 (Suppl enental Evidence |Index), ex. 46 (Creager
Deposition), 11-12, 30-32); and Ms. Nkwocha has not talked to
Hannah A.’s foster parents or her teachers. Filing 74

(Suppl enental Evi dence I ndex), ex. 47 (Nkwocha Deposition), 14,
17, 19, 31.

Wth the exception of Reverend Jensen, each of the next
friends has expressed concerns regarding the prior or current
pl acenents and services provided to the naned plaintiff they
represent. Filing 74 (Suppl enental Evidence Index), ex. 31
(Foreman Deposition), pp. 18-21, 53-54; ex. 33 (Bruns
Deposition), 10, 13-14, 27-28, 38-44, 64-65; ex. 35 (Jensen
Deposition), 17, 20, 23-24; ex. 46 (Creager Deposition), 43-45;
ex. 47 (Nkwocha Deposition), 14, 19, 28-29, 35, 40-41, 43, 46,
53, 63-70, 77. They have not, however, contacted the juvenile
court, the nanmed plaintiffs’ appointed guardians ad litem HHS
caseworkers, or the Foster Care Revi ew Board concerning the naned
plaintiffs. None has participated in or even attended any recent
juvenile court proceedings for her naned plaintiff. Many of them
have never reviewed the court reports, case plan, or permanency
plans for their naned plaintiffs. Filing 74 (Suppl enental
Evi dence I ndex), ex. 31 (Foreman Deposition), pp. 17-18, 22, 28-
32, 35, 54-55; ex. 33 (Bruns Deposition), 10, 29, 31, 35-38; ex.
35 (Jensen Deposition), 12-13, 19, 23; ex. 46 (Creager
Deposition), 8-12, 30-32, 38-39; ex. 47 (Nkwocha Deposition), 27,
31, 33-34, 45, 50-51.

Ms. Bruns was recruited to be a next friend by Danielle D.’s
current foster nmother, (filing 74 (Suppl enental Evidence | ndex),
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ex. 33 (Bruns Deposition), 12, 23-26), but the next friends for
Carson P., Jacob P. Bobbi W, and Hannah A agreed to represent a
named plaintiff at the request of plaintiffs’ counsel. As to
Reverend Jensen and Ms. Creager, there is no evidence they knew
preci sely who they woul d be assigned to represent before agreeing
to be a “next friend.” M. Forenman is appearing at the request
of Doug Gray, an attorney for Children's Rights, (filing 74
(Suppl enental Evi dence I ndex), ex. 31 (Foreman Deposition), pp.
31-32, 35, 55); Reverend Jensen was contacted by Marnie Jensen,
an attorney at the Ogborn, Summerlin & Ogborn law firm (filing
74 (Suppl emental Evidence Index), ex. 35 (Jensen Deposition),

10); after initially agreeing to be a next friend at the request
of Citizen Advocacy, Ms. Creager was contacted by Marnie Jensen,
(filing 74 (Suppl enental Evidence |Index), ex. 46 (Creager
Deposition), 34-36); and Ms. Nkwocha was contacted by Jennifer
Carter of Nebraska Appleseed, (filing 74 (Suppl enental Evidence

| ndex), ex. 47 (Nkwocha Deposition), 34-35).

Wth the exception of Ms. Foreman, (filing 74 (Suppl enmental
Evi dence Index), ex. 31 (Foreman Deposition), pp. 31-32), each
next friend has at | east a basic understandi ng of the
responsibilities of a next friend for a class representative.
See filing 74 (Suppl enental Evidence |Index), ex. 33 (Bruns
Deposition), 64; filing 74 (Suppl enental Evidence |Index), ex. 35
(Jensen Deposition), 27; filing 74 (Supplenental Evidence I|ndex),
ex. 46 (Creager Deposition), 48-49; filing 74 (Suppl enment al
Evi dence I ndex), ex. 47 (Nkwocha Deposition), 34-35, 77.

The evi dence supports a finding that each of these next
friends have “an ideol ogical stake” in the naned plaintiffs’
case; their primary objective appears to be changi ng Nebraska’'s
child welfare system This is especially true with Reverend
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Jensen and Ms. Creager, neither of whom had net their assigned
named plaintiff before agreeing to be a next friend.

There is also reason to question the “good faith”
notivation, initiative, fortitude, and dedication of these next
friends to represent the nanmed plaintiffs’ interests. The record
reflects that the next friends expended little, if any, effort to
seek out sources and di scover the current circunstances or the
potential risk of harmfaced by their assigned naned plaintiff.
They filed a conplaint on behalf of the child without this
know edge; and as of the tine their depositions were taken (at
| east three nonths after this suit was filed), they still |acked
the informati on necessary to assess the state’'s current efforts
on behalf of the child, and had little, if any, reliable
i nformati on concerning the circunmstances and suitability of the
child s current placenent. \Whatever concerns they did have were
not voiced to the juvenile court, guardians ad litem county
attorneys, HHS caseworkers, or the Foster Care Revi ew Board.?’
The evidence currently before ne indicates that while each next
friend may have sincere enpathy for her nanmed plaintiff’s plight,
her goal in this litigation is system change on behalf of others
and not advocating the individual interests of her nanmed
plaintiff.

| have previously concluded that with respect to naned
plaintiffs Carson P., Danielle D., Jacob P., Bobbi W, and Hannah

S"\Whil e there is sone evidence that foster parents were
instructed not to speak to the next friends, (filing 83
(suppl enental evidence index), ex. 10 (Carter affidavit)), that
does not explain the next friends’ failure to pursue any recent
i nvestigation before apparently deciding litigation would serve
the naned plaintiffs’ best interests, nor their failure to raise
concerns before state agencies and authorities who coul d assi st
the child.
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A., the anended conplaint alleges a case or controversy and
shoul d not be dismssed for |ack of standing. Assum ng this case
is not otherw se dismssed or the court does not abstain under
Younger or Rooker-Fel dman, these nanmed plaintiffs need “next

friend” representation in this forum because they |ack capacity
to sue. | amnot currently convinced that their self-appointed
next friends will appropriately represent their individual
interests. The next friends have failed to prove they should
continue to represent a nanmed plaintiff’s interests in this
forum 38

The defendants advocate that since the next friends who
filed this suit are not suitable representatives, dism ssal for
| ack of standing is required. In the context of habeas
litigation, the | aw supports the defendants’ argunent. Whitnore,
495 U. S. at 165 (holding no case or controversy exi sted where a
sel f-appoi nted next friend challenged a death sentence, but the
capital defendant was nentally conpetent and able to represent
his own interests and chose not to pursue habeas relief);
Coalition of Cergy, Lawers, and Professors v. Bush, 310 F. 3d
1153, 1162 (9" Cir. 2002)(di sm ssing habeas action where the
plaintiff coalition had no relationship with detai nees at Canp X-

Ray and therefore could not serve as their next friends).

But the issue is much nore difficult when applied to foster
children. Foster children lIikely have no “significant
relationship” with any adult who can or will litigate on their

| f their primary notivation for agreeing to be a next
friend was, as it would appear, to obtain child welfare system
reform | also question whether they will remain interested in
this lawsuit at all if the court ultimtely concludes the
proposed cl ass should not be certified.
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behal .3 Parents, adult fam |y nenbers, close adult friends,
and general guardians often do not exist, are unnotivated to
hel p, are irresponsible, or have a personal interest in the
outconme. \Where child welfare reformis the issue, caseworkers
have a conflict of interest, and foster parents and HHS-
conpensated service providers (e.g. therapists) likely have a
conflict of interest. Nebraska court-appointed guardi ans ad
litemare not only unauthorized by the state court to pursue
federal proceedings on a child s behalf, but may have a confli ct
of interest.

Utimately, a foster child s access to this forummay rest
with private citizens who are ideologically notivated to
represent such children, irrespective of whether they know the
i ndi vidual child they agree to represent. Were such
circunst ances exist, child advocates can be suitable next friends
for a child litigant provided they convince the court that they
are not solely notivated by ideological goals, (T.W, 124 F. 3d at
897 (“persons having only an ideol ogical stake in the child's
case are never eligible”); that the individual child s best

®However, “the contours of the requisite ‘significant
relationship’ do not remain static, but nust necessarily adapt to
the circunstances facing each individual . . . *‘Significance is
a relative concept, dependent on the individual [person’s]
plight. Not all [persons] have a relative [or] friend able or
willing to act on their behalf. In such an extrene case it is
pl ausi bl e that a person with ‘sonme’ rel ationship conveying sone
nmodi cum of authority or consent, ‘significant’ in conparison to
the [person’s] other relationships, could serve as the next
friend. Moreover, the concept of ‘true dedication’ is a
subj ective one, difficult of measurenent. The existence of sone
rel ati onship, whether it be fromauthorized representation to
friendship or alliance to famlial, serves as an objective basis
for discerning the ‘“intruder’ or ‘uninvited neddler’ fromthe
true ‘next friend.’” Coalition of dergy, Lawers, and
Prof essors v. Bush, 310 F.3d 1153, 1162 (9" Gr. 2002).
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i nterests have been thoroughly considered, and that those
interests will remmin paranount throughout the litigation.?* See
e.g. Bowen v. Rubin, 213 F. Supp. 2d 220, 226 (E.D.N.Y.

2001) (hol ding that attorneys who were willing to be guardi ans ad

l[itemfor nmentally disabled adults on a pro bono basis were not
“unwant ed neddl ers” where plaintiffs’ counsel requested the

assi stance, the proposed guardi ans nmet and spoke with the
plaintiffs, and being attorneys, the proposed guardians ad litem
understood their fiduciary obligations to the plaintiffs and
their roles as officers of the court).

Where a self-appointed next friend has filed suit on behal f
of a foster child, is successfully challenged as | acking
authority to act on behalf of that child, and no other

alternative exists, the court is authorized to appoint “a
stranger whomthe court finds to be especially suitable to
represent the child s interests in the litigation.” T.W, 124
F.3d at 897. Such a procedure assures the court that a child s
ability to assert legitimate clainms in this forumis not
summarily deni ed because an unsuitable next friend filed the

| awsuit, while safeguarding the child from being naned a
plaintiff inlitigation that is not being pursued wth his or

best interest in m nd.

“%Assuming the child is represented by a suitable “next
friend,” either through self-appointnment or court-appointnment,
the court nust remain watchful for “any attenpt to assert the
legitimate rights of children as a nmere pretext for advancing
ulterior political or economc gains.” Ad Hoc Comm, 873 F.2d at
31. “[H owever worthy and high m nded the notives of ‘next
friends’ may be, they inevitably run the risk of making the
actual [plaintiff] a pawn to be mani pul ated on a chessboard
| arger than his [or her] own case.” Lenhard v. Wl ff, 443 U. S.
1306, 1312 (1979).
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Al t hough the defendants nmay argue that such a procedure is
not supported by the holding in Whitnore, there is a discernable
di fference between filing a next friend habeas suit on behal f of
a prisoner, and filing a next friend civil suit on behalf of a
foster child. A prisoner who is conpetent can decide for hinself
if the suit should be filed, and a next friend who presunes to
make that decision for himis an “intruder” or “uninvited
meddl er,” but a child is in no position to understand and
chal l enge a next friend s status or whether the suit filed is in
his or her best interest. Moreover, an inconpetent prisoner who
cannot make rational decisions often has a famly nenber, close
friend, general guardian, or attorney who can serve as a next
friend, and the nere existence of this relationship creates sone
indicia that the prisoner’s best interests were considered before
filing the suit; for a foster child, there is often no other
adult who has a “significant relationship” with the child. 1In
such cases, challenging the suit on the basis of the next
friend’s lack of standing is left to the defendant and/or the
court. The defendant may nove for inmediate dismssal for |ack
of standing based on the next friend s unsuitability, but the
court’s ultimate responsibility is providing access to the courts
and justice.

Until an appropriate next friend is appointed to represent a
child litigant, and absent a valid challenge to the face of the
conplaint itself, the court |lacks any reliable basis for
determining if the clains purportedly raised on the child s
behal f present a justiciable controversy or should be asserted in
the child s interests. |If the allegations of a foster child s
conpl aint, considered true, nmay present a cognizable claimwthin
this court’s jurisdiction, the court should appoint a suitable
representative for the child before addressi ng whether the case
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shoul d be dismssed. T.W, 124 F. 3d at 898 (noting that but for
di sm ssal on the basis of Rooker-Fel dnan abstention, child

advocate woul d be afforded a chance to seek court appoi ntnment as
the child s next friend before the suit was di smssed on the
basis of |ack of capacity to sue). An appropriately appointed
“next friend,” who understands the responsibilities of the
position and has evaluated the child s interests, may deci de on
the child s behalf to either dismss the suit or continue to
litigate. |If the latter is chosen, the defendant may still
respond that dism ssal is appropriate because no case or
controversy exists.

Accordingly, should the court determ ne that the naned
plaintiffs’ anmended conplaint alleges a potentially cognizable
claim and that abstention is not required, next friends should
be appointed to represent these nanmed plaintiffs. The nanmed
plaintiffs self-appointed next friends, M. Foreman, Ms. Bruns,
Reverend Jensen, Ms. Creager, and Ms. Nkwocha, may nove to be
appoi nted, and may be appoi nted upon a show ng, made in an
evidentiary hearing, that they nmeet the standards for appointnment
as next friends as set forth in this report and recommendati on.
The defendants’ notion to dism ss based on the next friends’ |ack
of standing, and therefore the named plaintiffs’ |ack of capacity
to sue, should be held in abeyance.

1. Mbtion to Disniss--Abstention

The defendants claimthe court |acks subject matter

jurisdiction pursuant to D.C. Court of Appeals v. Feldnan, 460
U S 462, 476 (1983) and Rooker v. Fid. Trust Co., 263 U S. 413,
415 (1923) (t he Rooker-Fel dman doctrine), and is obligated to
abstai n under the doctrine announced in Younger v. Harris, 401
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US 37 (1971). As to their request for Younger abstention, they
claimthat federal injunctive relief would interfere with the
ongoi ng judicial oversight provided by the Nebraska juvenile
court system juvenile proceedings are a matter of inportant
state interest, and any federal clains raised in this case could
be raised in the juvenile court forum As to the request for
Rooker - Fel dman abstention, the defendants claimany federal court

relief entered in this case could effectively reverse prior state
court determ nations regarding juvenile placenent and care.

A The Rooker - Fel dnan Doctri ne.

Under the Rooker-Fel dnan doctrine, except in habeas cases,

| oner federal courts |lack subject matter jurisdiction over
chal l enges to state court judgnments. Ballinger v. Culotta, 322
F.3d 546, 548 (8" Cir. 2003). “The doctrine bars federal courts
from heari ng cases brought by the losing parties in state court

proceedi ngs alleging ‘injury caused by the state-court judgnment
and seeking review and rejection of that judgnent.’” Msby v.
Ligon, 418 F.3d 927, 931 (8'" Cir. 2005)(quoting Exxon Mbi l
Corp. v. Saudi Basic Indus. Corp., 125 S.C. 1517, 1526 (2005)).

District courts may not review state court deci sions,
“even if those challenges allege that the state court’s
action was unconstitutional,” Feldman, 460 U. S. at 486,
103 S.Ct. 1303, because “[f]ederal jurisdiction to
review nost state court judgnments is vested exclusively
in the United States Suprenme Court,” Lenonds, 222 F.3d
at 492 (citing 28 U S. C. § 1257; Feldman, 460 U. S. at
486, 103 S.Ct. 1303). A party who was unsuccessful in
state court thus “is barred from seeking what in

subst ance woul d be appellate review of the state
judgnment in a United States district court based on the
losing party’s claimthat the state judgnent itself
violates the |loser's federal rights.” Johnson v. De
Grandy, 512 U.S. 997, 1005-1006 (1994) (citing Fel dnman,
460 U. S. at 482; Rooker, 263 U.S. at 416. This
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jurisdictional bar extends not only to “straightforward
appeal s but also [to] nore indirect attenpts by federal
plaintiffs to underm ne state court decisions.”

Lenonds, 222 F.3d at 492. Federal district courts thus
may not “exercis[e] jurisdiction over general
constitutional clains that are ‘inextricably
intertwined” with specific clains already adjudicated
in state court.” |d. at 492-93.

Bal | i nger, 322 F.3d at 548-49.

Bal I i nger held that under Rooker-Fel dnan, the court | acked

subject matter jurisdiction over a father’s 8 1983 action
alleging the state child support services and his child' s
mat er nal grandfather violated his constitutionally protected
rights of parental association, due process, and equal protection
by awarding child custody to stemm ng fromstate court's award of
child custody to the grandfather. The court reasoned that since
the father could prevail on his federal clainms only if the
district court determned that the state court judge wongly

deci ded the |l egal questions at issue, the relief requested in the
8§ 1983 action would effectively reverse the state court decision
or void its ruling. Accordingly, the federal court action was
effectively a prohibited attenpt to appeal the state-court
judgnent, and the Rooker-Fel dman doctrine barred the district

court fromconsidering the father’s clains.

Unli ke the state court judgnment in Barringer, the
plaintiffs’ conplaint does not seek reversal of any prior
juvenile court rulings, but asks for prospective relief.
Juvenile court rulings remain subject to future nodification and
review so long as the child remains in HHS | egal custody. The
plaintiffs requested injunction seeks HHS policy changes that
may affect the outconme of future juvenile court review
proceedi ngs, but this requested relief will not effectively
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reverse past rulings. Since this court could enter prospective
relief in favor of the plaintiffs w thout addressing the nerits
and reasoni ng of past juvenile court rulings, the plaintiffs’ §
1983 cl ai m does not represent an attenpt to appeal a state court
judgnent by filing federal court litigation. The Rooker-Fel dman

doctrine does not apply to this case.

B. Younger Abstention.

Unl i ke Rooker - Fel dnan abstenti on, Younger abstention goes to

the exercise of equity jurisdiction, not to the federal court’s
jurisdiction of the to hear the case. Younger abstention “does
not arise fromlack of jurisdiction in the District Court, but
fromstrong policies counseling against the exercise of such
jurisdiction where particular kinds of state proceedi ngs have
al ready been comenced.” Ohio Civil Rights Comin v. Dayton
Christian Schools, Inc., 477 U S. 619, 626 (1986).

Younger abstention applies to federal clains for declaratory
relief and injunctive relief. The notivating force behind
Younger abstention is the pronotion of comty between state and
federal judicial bodies. Aaron v. Target Corp., 357 F.3d 768,
774 (8" Cir. 2004). Under Younger, a federal court should

abstain fromexercising jurisdiction in cases where equitable
relief would interfere with pending state proceedings in a way
that offends principles of comty and federalism Aaron, 357
F.3d at 774. Accordingly, abstention under Younger is
appropriate where: (1) there are ongoing state judici al

proceedi ngs; (2) those state proceedings inplicate inportant
state interests; (3) the federal litigation will interfere with
the state proceedings; and (4) the state proceedi ngs provided the
federal plaintiff with an adequate opportunity to raise the
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federal clainms. Norwood v. Dickey, 409 F.3d 901, 903 (8" Gr.
2005)(citing M ddl esex County Ethics Comm v. Garden State Bar
Ass'n, 457 U.S. 423, 431-32 (1982).

For the reasons di scussed hereafter, | conclude the court
shoul d abstai n under Younger from exercising jurisdiction over
the plaintiffs’ clains.

1. Ongoi ng _State Proceedi ngs.

Each of the plaintiffs, and every child adjudi cated under
Neb. Rev. Stat. 3(a) or 3(b) and in HHS | egal custody, is subject
to the continuing jurisdiction of the Nebraska juvenile court
system Foll ow ng adjudication, the court conducts a
di sposition hearing to determne the child s placenent and the
rights of the parties in the action. In re Interest of Joshua
M, 256 Neb. 596, 591 N.W2d 557 (1999). The court nust
determ ne where the child will be placed and nust review this

di spositional order for each child at | east once every six nonths
to reaffirmthe order or direct another disposition of the child.
Neb. Rev. Stat. 8§ 43-1313. As such, the naned plaintiffs, and
all menbers of the putative class, are subject to ongoing state
proceedi ngs before the Nebraska juvenile court system 31 Foster
Children, 329 F.3d at 1277 (holding that state proceedi ngs were
ongoi ng where the state court holds an initial adjudicatory
hearing regarding a potential foster child, “retains continuing
jurisdiction over a dependency case and reviews the child's
status at |east every six nonths,” nust approve the case pl an,
and may anend the plan); J.B., 186 F.3d at 1291 (“W hold that
the continuing jurisdiction of the Children's Court to nodify a
child s disposition, . . . coupled with the mandatory si x-nonth
periodic review hearings, . . . constitutes an ongoing state
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judicial proceeding.”); Laurie Q v. Contra Costa County, 304 F.
Supp. 2d 1185, 1204 (N.D.Cal. 2004)(“[T] he substantial oversight
role that the Juvenile Court nust play during the pendency of a

child' s care within the foster systemis sufficient to create an
ongoi ng judicial proceeding for the purposes of Younger.”);
divia Y. ex rel. Johnson v. Barbour, 351 F. Supp. 2d 543, 567-68
(S.D. Mss. 2004)(“In view of the continuing nature of the duties

and responsibilities statutorily inposed upon the state’s youth
courts, . . . [the] proceedings may fairly be said to be
“ongoing” in the case of each child over whomthe youth courts
have assuned jurisdiction.”).

2. State Proceedings Inplicate Inportant State |Interests.

“Fam |y relations are a traditional area of state concern.”
Moore v. Sins, 442 U.S. 415, 435 (1979). The state has a
conpelling interest in quickly and effectively renoving the

victinms of child abuse and neglect fromtheir parents and pl aci ng
themin safe and suitable hones. State conduct perforned and
proceedi ngs instituted to protect children from abuse inplicate
sufficiently inportant state interests to justify Younger
abstention. Moore, 442 U.S. at 435 (applying Younger abstention
to case challenging the state’'s tenporary renoval of a child from
an al |l egedl y abusi ve hone environnent).

Nebraska's interest in this issue is evidenced by its
current and ongoing welfare reformefforts. The state’s Foster
Care Revi ew Board 2004 report includes extensive reconmendations
for restructuring the state’s child welfare delivery system
creating expedited review processes to afford qui cker permanent
pl acenents, using state and federal funds nore effectively, and
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hol di ng perpetrators of abuse accountable. Filing 73, ex. 14
(Foster Care Rev. Bd. 2004 Annual Report), p. HHS-010980-91.

The Chi ef Justice of the Nebraska Suprene Court formed the
Suprene Court Conm ssion on Children in the Courts in 2005, and
that commttee continues state-w de efforts to address many of
the issues raised by the plaintiffs in this case. The State is
al so participating in collaborative national and nulti-state
efforts to develop welfare reformplans for inplenentation at
state and local levels. Filing 73, ex. 37 (Montanez Affidavit),
17 12-14. 4

“Though the defendants argue that Younger abstention is
mandat ory, Warnus v. Melahn, 62 F.3d 252, 255 (8" Cir. 1995),
rev’'d on other grounds, 517 U S. 1241 (1996), held that “when a
federal action is projected to unduly interfere with ongoing
state proceedings ‘so inportant that exercise of federal judicial
power woul d disregard the comty between the states and federal
governnent,’ federal courts have the discretion to abstain.”
Warnus, 62 F.3d at 255 (citing Pennzoil v. Texaco, Inc., 481 U. S
1, 11 (1987), and Yanaha Mdtor Corp. v. Riney, 21 F.3d 793, 798
(8t Cir. 1994)(district court's decision to abstain under
Younger reviewed for an abuse of discretion). See also
Quackenbush v. Allstate Ins. Co., 517 U. S. 706, 718-719
(1996) (“[1]t has |ong been established that a federal court has
the authority to decline to exercise its jurisdiction when it is
asked to enploy its historic powers as a court of equity.”);

Addi ction Specialists, Inc. v. Township of Hanpton, 411 F.3d 399
(3d Cir. 2005)(“A federal district court has discretion to
abstain fromexercising jurisdiction over a particular claim
where resolution of that claimin federal court would of fend
principles of comty by interfering with an ongoing state
proceeding.”). But see Canatella v. California, 404 F.3d 1106,
1113 (9" Cir. 2005)(“District courts applying Younger nust
exercise jurisdiction except when specific |legal standards are
met, and nay not exercise jurisdiction when those standards are
met; there is no discretion vested in the district courts to do
otherwise.”). To the extent that Younger abstention is

di scretionary, the efforts already underway, and especially the
efforts of the Supreme Court’s Comm ssion on Children in the
Courts, should be considered. Litigating clains in federal
court, with evidence presented through adversarial and conpeting
expert testinony, is no substitute for the contenplative and
reasoned analysis of the State’s judiciary and the conmttee
menbers it has entrusted with tackling this difficult problem

145



Case: 4:05-cv-03241-RGK-DLP  Document #: 90 Date Filed: 08/16/2006 Page 150 of 199

3. The Federal Litigation WIl Interfere with the State
Pr oceedi ng.

The plaintiffs have not requested any specific type of
injunctive relief. The prayer for relief in their conplaint
essentially requests the court to enter an order requiring the
defendants to cease violating the plaintiffs’ constitutional
rights and conmply with federal statutory requirenents. Under
circunstances such as this, some courts have refused to abstain
under Younger because, absent a specific request for injunctive
relief, they could not conclude that a federal order would
necessarily interfere with ongoing state proceedings. See divia
Y., 351 F. Supp. 2d at 570; Kenny A., 218 F.R D. at 286 n. 5. As
explained in divia Y.:

[ T] he question presented under . . . the Younger
inquiry is not sinply whether there are ongoing state
judicial proceedings, but whether the federal
proceeding at issue will interfere wwth such state
proceedi ngs. Unfortunately, owing to the generality of
plaintiffs' prayer for relief in the case at bar, that
determnation is not as readily nade as it m ght

ot herwi se have been. Although plaintiffs’ conpl aint
chal | enges defendants’ actions and inaction in nunerous

areas, their request for relief is quite general. They
broadly request that this court “[d]eclare
unconstitutional [/or] and unlawful ...” defendants’

violation of their rights under the due process cl ause,
equal protection clause, the AACWA and M ssi ssi ppi Code
Annotated 8§ 43-21-609(b) and (c)(ii), that the court
“[p]l ermanently enjoin defendants from subjecting
menbers of the Plaintiff class to practices that
violate their rights,” and “[o]rder appropriate
remedial relief to ensure that a detailed plan is

devel oped, inplenented, and nonitored to ensure

Def endants protect the legal rights of Plaintiffs as
set forth in this conplaint.”
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This court does recognize that the interference at

whi ch Younger is ainmed need not be direct, but rather
may be indirect interference. . . . In the case at
bar, the court still would be hard-pressed to concl ude
that any specific relief plaintiffs seek in this action
woul d necessarily interfere with ongoing youth court
proceedi ngs. O stated another way, it is not apparent
that all the relief plaintiffs m ght request would
interfere, either directly or indirectly, with ongoing
yout h court proceedings. Accordingly, the court wll
deny defendants' request for Younger abstention.

Qivia Y., 351 F. Supp. 2d at 570 (enphasis in original).

| conclude, however, that the plaintiffs  artful pleading
and |l ack of specificity should not serve to circunvent the
principles of comty protected by Younger abstention; that is,
the plaintiffs’ failure to identify the specific relief requested
shoul d not assist themin defeating defendants’ notion to dismss
on the basis of Younger abstention. Therefore, rather than
relying on the plaintiffs’ prayer for relief to determ ne what
injunctive remedy the plaintiffs may request, the court will rely
on the allegations of the anended conpl aint, the presunption
being that the plaintiffs will ultimately request an order
remedyi ng each all egedly wongful action or inaction performed by
HHS.

Based on the specific allegations of the anended conpl ai nt,
it appears the plaintiffs will request an injunction requiring
the State to:*

-- Change its policies applicable to locating, re-
| ocating, and sel ecting placenents for children; specifically,

“2See also filing 42 (Report of Parties’ Planning
Conf erence), pp. 5-11, summarized in this report and
recommendati on at pages 2-4.
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. Move children less frequently and to nore appropriate
pl acements, (filing 64 (Amended Conplaint), 11 4(a),
114, 110-111);

. Provide transitional support to children noving from
one placenment to another, (filing 64 (Amended
Conpl aint), 91 115-16);

. Limt the placenent tine spent in energency shelters
and other tenporary facilities, (filing 64 (Anended
Conpl aint), 9§ 4(b));

. Eli mnate or sparingly use energency shelters and ot her
tenporary facilities for placenent of small children,
(filing 64 (Anended Conplaint), f 4(c));

. Limt the nunber of children placed in a particular
foster honme, (filing 64 (Amended Conplaint), ¥ 4(d));

. Screen foster hones, (filing 64 (Anended Conplaint), 19

4(e), 129);

. Limt the use of institutional placenents for children,
(filing 64 (Anrended Conplaint), ¥ 4(f));

. Use institutional placenents and therapeutic foster
homes when warranted, (filing 64 (Arended Conplaint), 1
113, 118);

. Segregat e dangerous or sexually reactive children from

other foster children. Filing 64 (Arended Conpl aint),
11 4(e), 129);

. Adequately train, prepare, inform or support foster
parents, (filing 64 (Amended Conplaint), {7 56, 110,
112, 127); and

. Pay foster care providers anounts which are sufficient
to cover the expenses of the child s necessary care,
(filing 64 (Anmended Conplaint), 91 5(f), 124-126).

-- Reduce the length of stay in state custody by
devel opi ng and i npl enenting better case plans and term nating
parental rights nore quickly, (filing 64 (Arended Conplaint), 91
4(g9), 5(e), 57, 68, 69, 71, 76, 81, 88, 89, 97-98, 106, 155-171).
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-- Adopt policies ainmed at providing better supervision of
children in its care; specifically,

. Limt HHS caseworker casel oads, and provi de caseworkers
wi th nore experience and training, (filing 64 (Anended
Conplaint), 1T 5(b)&c), 110, 117, 128, 131-36, 138-
147);

. Monitor foster homes and supervi se biological parents
nmore closely during reunification or visitation,
(filing 64 (Avended Conplaint), 1 4(e), 129).

- - Provi de basic health services for foster children, such
as services necessary to address acute health problens, and basic
medi cal exam nations and dental health services, (filing 64
(Amended Conplaint), 91 5(d), 148-154, 188).

- - Afford access to visitation with famly nenbers,
(filing 64 (Arended Conplaint), Y 172, 190).

-- Performall the foregoing and upgrade its conputerized
informati on systens so that Nebraska can reach the conpliance
| evel s and reporting requirenents of its federally approved Child
and Fanmily Services Plan (CFSP), (see 45 CF.R 88 284.11
1355. 32-1355. 33, and any program i nprovenent plan (PIP), (45
C.F.R 8 1355.32 (b)(2) & 1355.35), and thereby secure federal
funding, (filing 64 (Arended Conplaint), 91 5(g), 175-179, 186,
196- 197) .

Assuming the plaintiffs request each of the foregoing types
of relief, the question is whether a federal order granting such
relief will interfere with the ongoi ng proceedings in the
Nebraska juvenile courts. This determ nation, in turn, depends
on the extent to which Nebraska juvenile court judges are already
vested with oversight responsibility and authority to consider
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the inpact of the foregoing conplaints with respect to each child
and enter orders for the benefit of such children under their
jurisdiction.

Nebraska | aw provi des:

[ T] he Nebraska Juvenile Code . . . nust be liberally
construed to acconplish its purpose of serving the best
interests of the juveniles who fall within it. The
juvenile court has broad discretion as to the

di sposition of those who fall within its jurisdiction.
: The basis for such power is the power of the
State. The State’s jurisdiction arises out of the
power that every sovereignty possesses as parens
patriae to every child within its borders to determ ne
the status and custody that will best neet its needs
and wants.

The juvenile court is a product of the solicitude
of the law for the welfare of infants. Its powers and
duties are described nore or less in detail in our
statutes, and because of their humanitarian and
benefi[cial] purpose, they should be liberally
construed to the end that their manifest purpose nay be
effectuated to the fullest extent conpatible with their
terns.

In re Interest of R A, 225 Neb. 157, 168, 403 N.W2d 357, 365
(1987)(quoting In re McCauley, 178 Neb. 412, 415, 133 N W2d 921,
924 (1965)(internal citations and quotation marks omtted).

[ T] he forenost purpose and objective of the juvenile
code is the protection of a juvenile's best interests,
with preservation of the juvenile’ s famli al
relationship with his or her parents where the
continuation of such parental relationship is proper
under the law. . . . Thus, the goal of juvenile
proceedings is not to punish parents, but to protect
children and pronote their best interests.
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The potential consequences of child protection
proceedi ngs range from an order requiring supervision
of the child by a child protection agency, to |eaving
the child in the custody of the parents, to an order
for the tenporary or permanent renoval of the child.

In re Corey P., 269 Neb. 925, 934, 697 N.W2d 647, 655 (2005).

Consistent with their expansive scope of authority, juvenile
court judges decide the appropriate placenent for children in HHS
custody. Nebraska statutory |aw requires HHS Protective Service
Wrkers to prepare a court report and witten case plan tailored
to the child s individual needs and provide the report to the
juvenile court and all other interested parties prior to any
pl acenent hearing or review hearing, (Neb. Rev. Stat. 8§
43-1311(1)).*® The regul ations further require the caseworker
to attend the court hearing and provide testinony as requested or
oral recommendations as necessary. However, the juvenile court
det erm nes whet her the HHS pl acenent recomrendati ons shoul d be
adopted. Interest of Crystal T., 7 Neb. App. 921, 925, 586
N.W2d 479, 482 (Neb. App. 1998). See also filing 73, ex. 7
(Nebraska Adm nistrative Code-HHS), 88 8-001.08 through 8-001. 10
(HHS- 003487, 003614-15). The juvenile court can decide to adopt
the HHS reconmendation, (see e.g. In re Interest of Brandon G
2006 W 1460399, *6 (Neb. App. 2006)), or nodify or reject the
recomendati on sua sponte, (see e.g. In re Devin W, 270 Neb.

“HHS shall “[c]onduct or cause to be conducted an
investigation of the child s circunstances designed to establish
a safe and appropriate plan for the rehabilitation of the foster
child and fam |y unit or permanent placenment of the child.” Neb.
Rev. Stat. 8§ 43-1311(1). See also filing 73, ex. 7 (Nebraska
Adm ni strative Code-HHS), 8§ 8-001.08, 8-001.10 (HHS-003487,
003615); filing 74, ex. 44 (Plaintiffs’ Answers to
Interrogatories), Nos. 25 & 26, pp. 35-36; filing 83, ex. 9
(Plaintiffs’ Supplenmental Answers to Interrogatories), Nos. 25 &
26, pp. 42-43).

151



Case: 4:05-cv-03241-RGK-DLP  Document #: 90 Date Filed: 08/16/2006 Page 156 of 199

640, 707 N.W2d 758 (2005) (ordering out-of-honme placenent in
licensed foster care where state recommended pl acenent in

physi cal care of the nother and father), and it mnust di sapprove
the departnent’s plan upon the request of “any other party,

i ncluding, but not limted to, the guardian ad litem parents,
county attorney, or custodi an [who] proves by a preponderance of
the evidence that the departnent’s plan is not in the juvenile's
best interests.” Neb. Rev. Stat. § 43-285.

The juvenile court’s disposition order may permt the
adj udi cated juvenile to remain in his or her hone subject to
supervision, or it may conmt the juvenile to (1) institutional
care, (2) inpatient or outpatient nental health treatnment, (3)
the care of a reputable citizen of good noral character, (4) the
care of an accredited association dedicated to caring for and
obtai ning hones for juveniles and willing to receive the
juvenile, (5) the care of a suitable famly, or (6) the care and
custody of the Departnent of Health and Human Services. Neb.
Rev. Stat. 8§ 43-284. |If the juvenile court enters an order
directing the inplenentation of a plan different fromthe plan
prepared by HHS concerning the care, placenent, or services to be
provided to the juvenile, the juvenile court’s determnation is
subject to review by the juvenile review panel. Neb. Rev. Stat.
§ 43-287.03. This request for review may be filed by HHS or any
ot her person who believes the court’s order is not in the best
interests of the juvenile, but it nust be filed within 10 days
after the juvenile court entered its order. Neb.Rev.Stat. 8§
43-287.04 (LEXIS 2005). “The proper and exclusive forumfor
review of a juvenile court's deviation froma case plan
recommended by the Departnent is a juvenile review panel, and a
failure to tinmely seek such review renders [an appellate] court
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W thout jurisdiction to hear an appeal in the case.” Cystal T.,
7 Neb. App. at 925, 586 N.W2d at 482.4

The initial determ nation nust be reviewed at | east every
six months by HHS, the Foster Care Review Board, and the juvenile
court. Upon review, and based upon the information provided at
the hearing by not only HHS, but the board, the child s guardi an
ad litem the child s foster parent, or and any ot her person who
may provide information to the court, the juvenile court judge
nmust decide if the child s placenent, care and permanency pl an
shoul d be nodified or changed. Neb. Rev. Stat. 88 43-1307 to
43-1315. *“The court shall, when reviewing the foster care status
of a child, determ ne whether the individual physical,
psychol ogi cal, and soci ol ogi cal needs of the child are being net.
The health and safety of the child are of paranount concern in
such review.” Neb. Rev. Stat. § 43-1316

The juvenile court “can order a juvenile under its
jurisdiction to receive nedical, psychological, or psychiatric

study or treatnent,” with costs to be paid by the parent or
guardian of the juvenile or by HHS. In re Interest of J.T.B.
245 Neb. 624, 630-631, 514 N.W2d 635, 639 (1994)(citing Neb.

Rev. Stat. § 43-290).

The juvenile court has the jurisdictional authority to
determ ne whether parents or other famly nmenbers shoul d be

4 The juvenile court does not have authority to order
specific placenents of juvenile offenders and cannot enter
bl anket orders prohibiting QIS from nmaki ng any change in
pl acenent without the court's approval. 1n re Interest of
Chel sey D., 14 Neb. App. 392, 396, 707 N.W2d 798, 801 (Neb. App.
2005). However, the plaintiffs are 3(a) juveniles; they are not
in HHS- QJS cust ody.
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allowed visitation with a 3(a) or 3(b) juvenile, (lLn re Interest
of Dylan W, 8 Neb. App. 1039, 606 N.W2d 847 (2000)(grandparent
visitation), and whether parental visitation rights should be
suspended. See e.g. In re Sarah T., 2006 W. 1736280, *1 ( Neb.

App. 2006).

The juvenile court can order the degree of HHS supervision
to be afforded a child in HHS | egal custody, the nunber of visits
to be made, the types of reports to be provided, and the
requisite level of training and experience for an HHS casewor ker
assigned to a particular child s case. 1n re Crystal T., supra.,
In re Veronica H, 14 Neb. App. 316, 707 NNW2d 29 (2005). 1In |In
re Crystal T., the Nebraska Court of Appeals denied an HHS appeal
and held that the juvenile court could nodify an HHS recommended

case plan and order HHS to nake 10 to 12 unannounced visits to

t he hone of the juvenile s nother between hours of 9:00 p.m and
6:00 a.m to ensure that the child was safe and the court’s
custodial orders were being followed. Under the |iberal
authority granted to the juvenile court, a juvenile court judge
may enter orders requiring HHS to renove a child s case manager
and reassign the case to a trained and experi enced caseworker.
In re Veronica H, 14 Neb. App. 316, 707 N.W2d 29 (2005).
“[ T] he court, having determ ned the current team of caseworkers

had not fulfilled its statutory obligation to report, sinply
ordered the renoval and reassignnent of an alternative team” |n
re Veronica H, 14 Neb. App. at 324-25, 707 NNW2d at 35-36. In
affirmng this ruling and denying HHS appeal, the Nebraska Court
of Appeal s hel d:

[ T] hrough 8§ 43-285(1), the Legislature gave juvenile
courts the power to assent and di ssent fromthe

pl acenent and ot her decisions of DHHS, as well as of
other entities to whomthe court mght commt the care
of a mnor, and that the Legislature intended to renove
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DHHS conplete control of a mnor whose care is given
to DHHS under the Nebraska Juvenile Code. Thus, we
conclude that the Legislature, when it elected to add
the phrase “by and with the assent of the court” to §
43-285(1), did in fact give juvenile courts the
authority to issue orders such as that issued in the
I nstant case.

In re Veronica H, 14 Neb. App. at 324, 707 N.W2d at 35.

The juvenile court decides whether a child should be
separated fromhis or her parents for protection, where the child
shoul d be placed, whether efforts to reunify should be attenpted,
the conditions and supervision required for such attenpts, when
and if parental rights should be term nated, whether the parents
shoul d be afforded an opportunity to conplete a rehabilitation
pl an before such rights are term nated, and when or if a child
shoul d be rel eased from HHS custody (other than by reaching
adul thood). All such orders are subject to appellate review by
t he Nebraska Court of Appeals and the Nebraska Suprene Court.

See e.g. In re Eden K., 14 Neb. App. 867, 881-82 (2006) (reversing
termnation of parental rights where nother was maki ng progress
toward reunification); In re Corey P., 269 Neb. at 929, 697

N. W2d at 651 (holding the Fourth Anendnent was not viol ated by
warrantless entries into the parental home by HHS personnel to

determ ne conpliance with court-inposed conditions for retaining
physi cal custody of the children); In re Shelby L., 270 Neb. 150,
699 N. W2d 392 (2005)(reversing juvenile court and Nebraska Court
of Appeal s determi nation that nother’s parental rights should be
termnated); In Interest of Boyles, 204 Neb. 546, 553-554, 283

N. W2d 382, 387 (1979)(affirmng term nation of parental rights
and holding the court correctly concluded that rehabilitative

efforts woul d have served no useful purpose).
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Based on the foregoing analysis, | conclude that injunctive
orders by this court which attenpt to i npose paraneters on HHS
for determ ning where a child should be placed; if and how often
a child should be noved to another placenent; the child s |ength
of stay in HHS custody; the nethods enpl oyed and attention given
to parental rights term nation proceedi ngs; the supervision of
the children while in HHS custody; the |evel of training,
experience, and workl oad capability of HHS caseworkers assigned
to a child; the level of reporting provided to the court by HHS;
the rights to visitation with famly or former foster famlies
and the types of nedical, dental, nental health, and behavi oral
treatment a child may need, would both directly and indirectly
interfere with the plenary jurisdictional and deci si on-making
authority of the Nebraska juvenile courts. The injunctive relief
ordered woul d give the federal district court an oversight role
over Nebraska s child welfare program and would give it direct
control over decisions currently vested in the juvenile court.
J.B., 186 F.3d at 1292.

In this case, the plaintiffs are seeking relief that
would interfere with the ongoi ng state dependency
proceedi ngs by placing decisions that are nowin the
hands of the state courts under the direction of the
federal district court. The declaratory judgnent and
injunction that they request would interfere with the
state proceedings in nunerous ways. The federal and
state courts could well differ, issuing conflicting
orders about what is best for a particular plaintiff,
such as whether a particular placenent is safe or
appropriate or whether sufficient efforts are being
made to find an adoptive famly. The federal court
relief mght effectively require an anmendnent to a
child s case plan that the state court would not have
approved, and state law gives its courts the
responsibility for deciding upon such an anendnent. .
. . To say the least, taking the responsibility for a
state’s child dependency proceedi ngs away from state
courts and putting it under federal court control
constitutes “federal court oversight of state court
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operations, even if not framed as direct review of
state court judgnents” that is problematic, calling for
Younger abstention. . . . The relief that the
plaintiffs seek would interfere extensively with the
ongoi ng state proceedings for each plaintiff.

31 Foster Children, 329 F.3d at 1278-1279 (dismissing plaintiffs’
substantive and procedural due process clains, constitutional

clains for denial of famly association, clainms based on all eged
viol ati ons of the AACWA and EPSDT on the basis of Younger
abstention). See also J.B., 186 F.3d at 1291-92 (concl udi ng
Younger abstention was required because the plaintiffs’ federal
action would interfere with the proceedi ngs of New Mexico’'s
Children’s Court in that the federal court would, in effect,
assume an oversight role over the entire state program for
children with disabilities).

Citing Kenny A, the plaintiffs argue that their litigation
is directed at the HHS departnent, not the courts, and any
federal order would assist rather than interfere with the
juvenile court by inposing higher standards on HHS. The Georgia
juvenile court systemat issue in Kenny A. distinguishes that
case fromthis lawsuit. As noted by Kenny A., “under Ceorgia
| aw, once the juvenile court grants |legal custody of a child to
DFCS, the court is powerless to order DFCS to give physical
custody of the child to any particular foster parent or otherw se
restrict the actual placenent of the child.” Kenny A, 218
F.RD at 286 n. 6. In Kenny A, the juvenile court’s authority
over the state social service departnent was very limted, and
the federal court could arguably assist that juvenile court by
i ssuing orders agai nst the state agency, orders that the juvenile
court itself was powerless to enter. Such is not the case in
Nebr aska.
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Article V, 8 27 of the Nebraska Constitution authorized the
Nebraska | egislature to “establish courts to be known as juvenile
courts, with such jurisdiction and powers as the Legislature may
provide.” Ne. Const. Art. V, 8 27. Consistent with this
authority, the legislature enacted Neb. Rev. Stat. 8§ 43-285 which
st ates:

When the court awards a juvenile to the care of the
Department of Health and Human Services, an

associ ation, or an individual in accordance with the
Nebr aska Juvenil e Code, the juvenile shall, unless

ot herwi se ordered, becone a ward and be subject to the
guar di anshi p of the departnment, association, or

i ndi vidual to whose care he or she is conmtted. Any
such associ ation and the departnent shall have
authority, by and wth the assent of the court, to
determ ne the care, placenent, nedical services,
psychi atric services, training, and expenditures on
behal f of each juvenile commtted to it.

Neb. Rev. Stat. 8§ 43-285(1)(LEXIS 2005) (enphasi s added).
Accordingly, “[e]ven though any remedi al order woul d run agai nst
the Departnent, state law makes it a duty of state courts to

deci de whether to approve a case plan, and to nonitor the plan to
ensure it is followed.” 31 Foster Children, 329 F.3d at 1279.
Exercising federal court oversight over HHS conduct on behal f of

a child woul d serve to duplicate the authority already afforded
to the Nebraska juvenile court by the Nebraska | egislature.
Federal court injunctive orders against HHS woul d underm ne and
interfere with the Nebraska juvenile court’s ability to exercise
the full extent of its authority over juvenile court proceedings.
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4. The State Proceedi ngs Provided the Federal Plaintiff
with an Adequate pportunity to Raise the Federal
d ains.

The plaintiffs in this case seek w despread reform of the
Nebraska’ s child welfare system which is governed by a conpl ex
system of state statutes and regul ations and ai ned at an
inportant state interest--the care and protection of children.
Federal |awsuits seeking orders to “fix” portions of the state’s
integrated systemrai se substantial abstention issues. As
stated by the United States Suprene Court in Mwore v. Sins, 442
U.S. 415 (1979):

The breadth of a challenge to a conplex state statutory
schenme has traditionally mlitated in favor of
abstention, not against it. This is evident in a
nunber of distinct but related |ines of abstention
cases which, although articulated in different ways,
reflect the sanme sensitivity to the primacy of the
State in the interpretation of its own |laws and the
cost to our federal system of governnent inherent in
federal -court interpretation and subsequent

i nval idation of parts of an integrated statutory

f ramewor k.

Moore, 442 U. S. at 427. However, “[t]he notions of comty
under | yi ng Younger abstention do not conpel federal courts to
refrain fromhearing federal statutory and constitutional clains
when the pending state proceeding is an inadequate or

i nappropriate forumfor pursuing these clains.” LaShawn A by
Moore v. Kelly, 990 F.2d 1319, 1322 (D.C. G r. 1993).

The pertinent issue is not whether the plaintiffs’ clains
were raised in the pending state proceedi ngs, but whether they
coul d have been raised. That the plaintiffs’ juvenile court
proceedi ngs have not specifically addressed, for exanple,
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i nsufficient supervision by HHS caseworkers is not the
determning factor. “The question is whether that chall enge can
be raised in the pending state proceedi ngs subject to
conventional limts on justiciability.”* More, 442 U S. at 425
(hol ding the district court should have abstai ned under Younger
fromconsidering a constitutional challenge to portions of Texas’
statutory schene for investigating suspected child abuse, though
not every issue, including whether its conputerized systemfor
col l ecting and di ssem nating chil d-abuse information was
constitutional, had been raised in a state judicial proceeding).

The plaintiffs bear the burden of proving that their
i ndi vidual clains could not be adequately raised in Nebraska’'s
juvenile court. J.B., 186 F.3d at 1292 (citing Pennzoil Co. V.
Texaco, Inc., 481 U. S. 1, 14-15 (1987); Moore, 442 U S. at 432).
The plaintiffs nmust prove they could not have obtained a juvenile

court ruling protecting themfromHHS allegedly unlawful conduct
whi ch caused them harmor the immnent risk of future harm

ei ther because the juvenile court had no jurisdiction to consider
the federal questions raised in this case, had no authority to
award a renedy, or because the plaintiffs | acked adequate
representation in that forum

Nebraska juvenile courts are courts of limted jurisdiction,
but as previously discussed, these courts have very broad power
to issue rulings for the protection and wel fare of children. The
plaintiffs appear to be arguing that the juvenile court |acks the

®0On this issue, | note that the anended conpl ai nt does not
identify any plaintiff harmed by every alleged act of HHS
m sconduct, and as to sone of the clains, none of the plaintiffs
have alleged resulting harm For exanple, none of the plaintiffs
al | eges he or she was personally harned by HHS use of an
out dat ed conput er dat abase system
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functional equival ent of federal question subject matter
jurisdiction--that it is not enpowered to issue a ruling that HHS
violated or will likely violate the plaintiffs’ rights under
federal constitutional or statutory |aw.

Clainms chall engi ng statutes as unconstitutional can be
raised in the Nebraska juvenile court. [In re Kantril P., 257
Neb. 450, 458, 598 N.W2d 729, 737 (1999)(affirm ng the juvenile
court’s denial of a notion to dism ss where the parent argued
that § 43-272.01(2) is unconstitutional and deprived her
constitutional right to due process of law). A Nebraska

appel late court will not consider a constitutional question
arising in juvenile cases unless the question was properly
presented in the first instance to the juvenile court for

di sposition. In re Phyllisa B., 265 Neb. 53, 58, 654 N. W2d 738,
742 (2002); In re Interest of Rachael M, 258 Neb. 250, 254-255,
603 N.W2d 10, 14 (1999).

Mor eover, the precise question is not whether a Nebraska
juvenile court can be called upon to issue a ruling declaring
that specific HHS policies violate the constitution or federal
|aw. Rather, the plaintiffs nust prove the juvenile courts
cannot adequately consider evidence of HHS conduct or likely
future conduct toward the individual plaintiffs, determne if
such conduct violates their rights under federal constitutional
or statutory law, and enter orders protecting the plaintiffs from
HHS all egedly unl awful conduct. A “federal court should assune

that the state procedures will afford an adequate renedy, in the
absence of unanbi guous authority to the contrary.” Pennzoil Co.,
481 U. S. at 14. The court “will not engage any presunption ‘that
the state courts will not safeguard federal constitutional

rights.”” Norwood, 409 F.3d at 904 (quoting Neal v. WIlson, 112
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F.3d 351, 357 (8" Gir. 1997) (quoting M ddl esex County Ethics
Comm, 457 U S. at 431)). There is no evidence before this court
i ndi cating that Nebraska' s juvenile court judges are unaware of

or unable to interpret the federal statutory or constitutional

| aws governing or inpacting their rulings and procedures, nor to
the extent a party clains federal |aw was violated at the
juvenile court level, that appellate reviewis not available in
t he Nebraska Court of Appeals or Suprene Court.

The plaintiffs argue that the juvenile court forum cannot
provi de class-wide relief and therefore is not an adequate forum
for resolution of their clainms. | have concluded that a class
shoul d not be certified. Moreover, as the court held in Joseph
A ex rel. Corrine Wife v. Ingram 275 F.3d 1253, 1274 (10t"
Cr. 2002), there is no persuasive authority holding “that a

party is entitled to avoid the effects of the Younger abstention
doctrine in cases where relief is available to individual
[itigants in ongoing state proceedi ngs but not to represented
parties in a class action.” Joseph A, 275 F.3d at 1274.4

46Al t hough the court in Kenny A held that the Georgia
juvenile court could not afford an adequate forumfor plaintiffs’
requested cl ass-based relief, it reasoned that under Georgia |aw,
“Ie]lven in individual cases, the juvenile court cannot order DFCS
to provide a particular placenment for a child, devel op new
pl acenents, or enter orders regarding staff training, caseloads,
the creation of new resources or other issues affecting what
happens to children who conme before it.” Kenny A, 218 F.R D. at
287. Brian A ex rel. Brooks v. Sundquist, 149 F. Supp. 2d 941,
957 (M D. Tenn. 2000) held that “[a]lthough technically
Plaintiffs could raise constitutional questions in their
i ndi vi dual juvenile proceedings,” the juvenile court was not a
“nore appropriate vehicle” for litigating nmultifaceted requests
for broad-based, class-wide injunctive relief based on the
Constitution and federal and state |aw. However, in Brian A ,
the plaintiffs alleged that although Tennessee had extensive
judicial and quasi-judicial procedures, the juvenile courts
failed to provide those procedures, failed to conduct
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The Nebraska juvenile court can exercise substantial control
over HHS for the protection of a child, can issue rulings
governing HHS conduct on behalf of that child, and can nodify or
reject HHS s recommendati ons regarding a child s care and
pl acenent while in HHS custody. The plaintiffs each have a
court-appointed guardian ad litemto assist in the juvenile court
proceedi ngs--an attorney and officer of the court statutorily
obligated to act for the plaintiff and protect his or her
interests.* Neb. Rev. Stat. 43-272.

adm nistrative or judicial reviews, and failed to conduct
per manency hearings. No such allegations have been raised in
this case.

4"Though not specifically raised as an issue in this case,
the rol e of Nebraska guardians ad |item distingui shes Nebraska’'s
system from Georgia’s. Kenny A. discussed the juvenile' s |ack of
meani ngf ul access to counsel as a basis for concluding juveniles
in Georgia could not adequately raise federal clains in Georgia s
juvenile forum However, each of the naned plaintiffs in this
case has a guardian ad |item appoi nted pursuant to Neb. Rev.
Stat. 8§ 272. Such guardians ad litemare attorneys, and absent a
conflict of interest, these attorneys act as both a guardian ad
litem and an advocate for the child. As explained in|lnre J. K
265 Neb. 253, 257-258, 656 N.W2d 253, 259 (2003):

§ 43-272(2) and (3) envisions a dual role for an
attorney appoi nted under these subsections. First, the
attorney serves as guardian ad litem Cenerally, a
guardian ad litemdeterm nes the best interests of the
juvenile and reports that determination to the court.

Under the Nebraska Juvenil e Code, the guardian ad
litemis given sonewhat broader powers; he or she not
only determ nes and reports to the court what is in the
juvenile's best |legal and social interests, but also
advocates that position. Neb. Rev. Stat. 8§ 43-272.01.
.o Second, an attorney appoi nted under 8 43-272(2)
and (3)) serves as counsel for the juvenile. As
counsel, an attorney is required to zeal ously advocate
the wi shes of the juvenile (as opposed to the best
interests of the juvenile), as long as those wi shes are
wi thin the bounds of the |aw.
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| conclude that as to each individual plaintiff, the issues
raised in this case could have been (or could be) adequately
rai sed before the juvenile court. “Unless plaintiffs can adduce
specific evidence indicating that agency inaction has neutered
the Juvenile Court--an act which plaintiffs’ pleadings fail to
acconplish--this court has no choice but to abstain under
Younger.” Laurie Q, 304 F. Supp. 2d at 1207 (interpreting
California s conmparable juvenile court system and di sm ssing the
plaintiffs’” AACWA case under Younger abstention). See also 31
Foster Children, 329 F.3d at 1280-82 (hol di ng New Mexico’s
juvenile court provided an adequate forum where each plaintiff

was represented by counsel, no procedural constraints prevented
presentation of the clains, and the court was authorized to
consi der the case plan, the appropriateness of placenents, the
length of time in foster care, any special needs of the child,
and any issues of famly visitation); J.B., 186 F.3d at 1292-93
(finding abstention under younger where the plaintiffs failed to
prove New Mexico Children's Court, which had “w de power” to
determ ne the needs and clainms of children, |acked jurisdiction
or ability to adjudicate federal statutory and constitutional
claims during authorized periodic review proceedi ngs).

| conclude that child welfare and protection is an inportant
state interest, the injunctive relief at issue in this case, if
granted, will interfere wth the ongoing jurisdiction and
proceedi ngs for each plaintiff in the Nebraska juvenile court,
and that court provides an adequate opportunity to raise the
federal clainms asserted in this action. | therefore reconmend
that this case be dism ssed on the basis of Younger abstention.

In re J.K., 265 Neb. at 257-258, 656 N.W2d at 259 (internal case
and ethics code citations onmtted).
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[11. Rule 12(b)(6) Mtion to Disniss--No Private Ri ght of
Acti on.

The defendants have noved to dismss Counts Il and |11 of
the plaintiffs’ anended conplaint: Count Il alleges a claim
based on based on the Adoption Assistance and Child Wl fare Act
(“AACWA"), and Count |11 seeks injunctive relief under the Early
and Periodic Screening, D agnosis and Treatnent program of the
federal Medicaid Act (“EPSDT”). The defendants claimthese acts
contain no terns conferring benefits to individual persons, and
create no private right to recovery. They therefore seek
di sm ssal under Rule 12(b)(6) of the Federal Rules of Cvil
Procedure for failure to state a claim Filing 72 (Defendants’
Brief--Mdtion to Dismss), pp. 57-66.

The plaintiffs argue that the AACWA i nposes mandat ory
criteria on Nebraska's foster care systemin exchange for receipt
of federal funding. They argue that the AACWA statutory and
regul atory schene is not nerely systemc in scope, but includes
rights-creating | anguage and thereby affords a private right of
action under 42 U.S.C. § 1983 to those harmed by viol ati ons of
the AACWVA.  Filing 88 (Plaintiffs’ Brief--Mtion to D smss), pp.
48-66. The plaintiffs further claimthat under binding Ei ghth
Crcuit law, the plaintiffs can assert a right to recover under
t he EPSDT.

The Suprenme Court’s decision in Maine v. Thiboutot, 448 U. S.
1 (1980), established that a § 1983 action can be pursued based
on “purely statutory” violations of federal |aw. However,

relying on its previous findings in Pennhurst State School and
Hospital v. Halderman, 451 U S. 1 (1981), and M ddl esex County
Sewerage Authority v. National Sea O ammers Assn., 453 U S 1
(1981), the Court’s decision in Wight v. Roanoke Redevel opnent &
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Hous. Auth., 479 U. S. 418, 423 (1987), clarified that since §
1983 speaks in terns of “rights, privileges, or immunities,” not
nmere violations of federal law, only “federal rights” are
enforceabl e under § 1983, and even if a right is created by
federal statute, plaintiffs cannot sue under § 1983 where
“Congress has forecl osed such enforcenent of the statute in the
enactnent itself.” Wight, 479 U S. at 423.

The defendants did not raise, and the parties have not
argued, that either the AACWA or the ESPDT contain | anguage
evi denci ng Congress’ intent to foreclose private enforcenent.
Wight, 479 U S. at 423. The disputed issue is whether either
statute creates a federal right that can be enforced by the naned
plaintiffs under 42 U . S.C. 8 1983. The parties’ briefs also
present extensive argunents discussing the applicable standard
for determining if a federal statute and its acconpanyi ng
regul ations create a private right of action. Filing 72
(Defendants’ Brief-Mdtion to Dismss), pp. 57-61; filing 88
(Plaintiffs’ Brief-Mdtion to Dismss), pp. 48-50.

The Court in Wlder v. Virginia Hosp. Ass'n, 496 U S. 498
(1990), sunmarized previous decisions and held that determ ning

whet her a statute creates a “federal right” enforceable under 8§
1983 “turns on whether the provision in question was intend[ed]
to benefit the putative plaintiff. . . . [If so, the provision
creates an enforceable right unless it reflects nerely a
congressional preference for a certain kind of conduct rather
than a binding obligation on the governnental unit, . . . or

unl ess the interest the plaintiff asserts is too vague and

anor phous such that it is beyond the conpetence of the judiciary
to enforce.” WIlder, 496 U S. at 510-511. WIlder held that
health care providers assert an enforceable right to reasonable
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and adequat e conpensation rates based on an anendnent to the
Medi caid Act. The anendnent required State plans to provide for
paynment of services through the use of rates (determned in
accordance with nethods and standards devel oped by the State)
which the State assured, to the satisfaction of the Secretary,
wer e reasonabl e and adequate. The Court reasoned that the care
provi ders were intended beneficiaries of the anended stat ute.
“The provision establishes a systemfor reinbursenent of
providers and is phrased in terns benefitting health care
providers.” WIlder, 496 U S. at 510. The state plan was
mandatory in that states “must” “provide for paynment. . . of
hospital [s]” according to rates the State finds are reasonabl e
and adequate,” and recei pt of federal funds was expressly

condi tioned on reasonabl e and adequate state paynents. W|Ider,
496 U. S. at 512. Wlder further held that the obligation was not
“too vague and anorphous” to be judicially enforceabl e because
both the statute and acconpanyi ng regul ati ons set out factors a
State was to consider in adopting its rates and the statute
provi ded t he objective benchmark of an “efficiently and
economcally operated facility.” WIlder, 496 U S. at 519.

Wiile there may be a range of reasonable rates, there
certainly are sone rates outside that range that no
State could ever find to be reasonabl e and adequat e
under the Act. Although sone know edge of the hospital
i ndustry mght be required to evaluate a State’s
findings wth respect to the reasonabl eness of its
rates, such an inquiry is well within the conpetence of
t he Judiciary.

Wlder, 496 U.S. at 519-20.

In Blessing v. Freestone, 520 U. S. 329 (1997), the Court
further clarified the standard for determ ning whether a

particul ar statutory provision can give rise to a federal private
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right of action. The Court’s three-part test, commonly known as
the “Blessing test,” provided:

First, Congress nmust have intended that the provision
in question benefit the plaintiff. . . . Second, the
plaintiff nust denonstrate that the right assertedly

protected by the statute is not so “vague and

anor phous” that its enforcenent would strain judicial

conpetence. . . . Third, the statute nust
unanbi guously inmpose a binding obligation on the
States. In other words, the provision giving rise to

the asserted right nust be couched in mandatory, rather
t han precatory, terns.

Bl essing, 520 U.S. at 340 (citing Wight, 479 U S. at 430-32;
Wl der, 496 U S. at 510-511; Pennhurst, 451 U. S. at 17).

The Bl essing test was re-exam ned by the Court in Gonzaga
University v. Doe, 536 U. S. 273 (2002). The defendants in this
action argue that Gonzaga substantially Iimted the hol di ngs of

Wl der and Blessing. The plaintiffs argue Gonzaga sinply re-
enphasi zed and expl ai ned the Bl essing test.

In Gonzaga, the Suprene Court held that certain privacy
provi sions of the Fam |y Educational Ri ghts and Privacy Act of
1974 (“FERPA’) created no personal rights enforceabl e under 42
U S . C 8§ 1983. (Gonzaga reiterated the Blessing test but noted
that since several courts disagreed on how t hose opinions shoul d
be applied, the Court’s prior opinions “nmay not be nodels of
clarity.” Gonzaga, 536 U. S. at 278. The Court granted
certiorari “to resolve the conflict anong the lower courts and in
the process resolve any anbiguity in [its] own opinions.”

Gonzaga, 536 U.S. at 278. Specifically, the Court noted that the
| anguage in Blessing could be read to “suggest that sonething

| ess than an unanbi guously conferred right is enforceable by §
1983.” ((onzaga, 536 U.S. at 282. Blessing had been interpreted
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by sonme courts “as allowing plaintiffs to enforce a statute under
8§ 1983 so long as the plaintiff falls within the general zone of
interest that the statute is intended to protect; sonmething |ess
than what is required for a statute to create rights enforceable
directly fromthe statute itself under an inplied private right
of action.” (Gonzaga, 536 U. S. at 283. (Gonzaga expressly
“reject[ed] the notion that [the Court’s] cases permt anything
short of an unanbi guously conferred right to support a cause of
action brought under 8 1983.” (Gonzaga, 536 U.S. at 283. “[I]t
is rights, not the broader or vaguer ‘benefits’ or ‘interests,
that may be enforced under the authority of that section.”
Gonzaga, 536 U. S. at 283.

Rel yi ng on the foregoing cases, the Eighth Crcuit very
recently clarified the applicable three-part test for determning
whet her Spendi ng Cl ause | egislation, such as the AACWA and t he
EPSDT, creates a private right of action enforceable under 42
U S.C. 8§ 1983. Lankford v. Sherman, 451 F.3d 496 (8" Cir.

2006). In Lankford, the plaintiffs, who were disabl ed adult
Medi cai d reci pients, sought an injunction prohibiting the

M ssouri Director of Social Services fromenforcing a new state
regul ati on which curtailed providing durable nmedical equi pnent
(“DVE’) to Medicaid recipients other than blind persons, pregnant
wonen, needy children, or those who receive hone health care
services under the state plan. The plaintiffs sought to enjoin
enforcenment of the M ssouri regul ation because it allegedly

vi ol ated federal conparability and reasonabl e-standards | aws
requiring states to treat Medicaid recipients equally and with
reasonabl e, non-di scrimnatory standards. 42 U S.C. 88

1396a(a) (10)(B), (a)(17).
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Lankford held that the plaintiffs had no individualized
federal right to reasonabl e Medicaid standards enforceabl e under
42 U.S.C. § 1983. Lankford expl ai ned:

For | egislation enacted pursuant to Congress's spending
power, |ike the Medicaid Act, a state's non-conpliance
typically does not create a private right of action for
i ndi vidual plaintiffs, but rather an action by the
federal government to term nate federal matching funds.
See Pennhurst State Sch. & Hosp. v. Halderman, 451 U. S
1, 28, 101 S.Ct. 1531, 67 L.Ed.2d 694 (1981). Wile
the Suprenme Court has rarely found enforceable rights
in spending clause legislation, it has not foreclosed
the possibility that individual plaintiffs nmay sue to
enforce conpliance with such legislation. See_Wight
v. Gty of Roanoke Redevel opnent & Hous. Auth., 479

U S. 418, 430, 107 S.C. 766, 93 L.Ed.2d 781 (1987)
(Federal Housing Act supports a cause of action under
section 1983); Wlder v. Va. Hosp. Ass'n, 496 U.S. 498,
510, 110 S. C. 2510, 110 L. Ed.2d 455 (1990) (Medicaid
provi ders had an individual right to reasonable

rei nbursenent rates under the nowrepeal ed Boren
Amendnent). Still, the Court has since limted the

ci rcunst ances where a private right of action is found
under section 1983. See Suter v. Artist M, 503 U S
347, 363, 112 S.Ct. 1360, 118 L.Ed.2d 1 (1992)(no
private right of action under the Adoption Assistance
and Child Welfare Act, which requires states to make
“reasonabl e efforts” to keep children out of foster
hones); Blessing v. Freestone, 520 U. S. 329, 344-45,
117 S.Ct. 1353, 137 L.Ed.2d 569 (1997)(no private right
of action under Title IV-D of the Social Security Act,
which requires states to “substantially conply” with
requi renents designed to ensure tinmely paynent of child
support); Gonzaga, 536 U S. at 290, 122 S.C. 2268 (no
private right of action under the Fam |y Educati onal

Ri ghts and Privacy Act, which prohibits federal funding
of educational institutions that have a policy of

rel easing confidential records to unauthorized

per sons).

Lankford, 451 F.3d at 508.
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Where, as in this case, the plaintiffs seek recovery under a
statutory schene as broad as Title IV-E and Title IV-B of the
Soci al Security Act, the plaintiffs nust identify with
particularity the rights the clained. “Only when the conpl ai nt
i s broken down into nmanageabl e analytic bites can a court
ascertai n whet her each separate claimsatisfies the various
criteria we have set forth for determ ning whether a federal
statute creates rights.” Blessing, 520 U.S. at 342. To
determ ne whet her specific Spending Cl ause |l egislation creates a
private right of action enforceable under 42 U S.C. 8§ 1983, the
court nust consider whether:

(1) Congress intended the statutory provision to
benefit the plaintiff;

(2) The asserted right is not so “vague and anor phous”
that its enforcenment would strain judicial
conpet ence; and

(3) The provision clearly inposes a mandatory
obl i gation upon the states.

Lankford, 451 F.3d at 508 (citing and affirm ng continued use of
the Blessing test). |If so, it is presumably enforceabl e under 8§
1983. This presunption is rebutted if Congress explicitly or
inplicitly forecl oses section 1983 enforcenent, but the

avai lability of adm nistrative mechani snms al one cannot defeat the
plaintiffs’ claimunder 8 1983 if the other requirenents of the
three-part test are nmet. Lankford, 451 F.3d at 508 (citing

Bl essing, 520 U. S. at 341, 347).

A The AACWA.

The AACWA provides for federal reinbursenent for certain
expenses incurred by the states in admnistering foster care and
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adoption services if the state satisfies the requirenents of the
Act. To participate in the program a state nust submt a plan
for approval by the Secretary of Health and Human Servi ces which
i ncludes severally statutorily inposed requirenments. The
plaintiffs herein claimtheir rights secured under sone of these
statutorily inposed plan requirenents--specifically, the
requirenents of 42 U.S.C. 88 622(b)(10)(B), 627(b)(2), 671(a)(1),
671(a)(10), 671(a)(1l1), 671(a)(15), 671(a)(16), 671(a)(19),
671(a)(22), 672, 675(1), 675(4), 675(5)(B), 675(5)(D), 675(5)(E)
and 45 C.F.R Parts 1355-1357--have been and will continue to be
vi ol ated absent federal declaratory and injunctive relief.

1. 42 U.S.C._ 8§ 671(a)(15).

The plaintiffs allege the defendants “are engaging in a
policy, pattern, practice, or customof depriving Plaintiffs the
rights individually conferred upon them” including “the right of
each Plaintiff child to a tinely witten case plan containing
mandat ed el enments, and to the inplenentation of this plan;
the right of each Plaintiff child whose pernmanency goal is
adoption to planning and services to obtain a pernanent
pl acenent, includi ng docunentation of the steps taken to secure
per manency; [and] the right of each Plaintiff child to services
to facilitate that child s return to his famly hone or the
per manent placenent of the child in an alternative pernmanent
home.” Filing 64 (Arended Conplaint), § 186.

These all egations attenpt to raise clains under 42 U . S.C. §
671(a)(15). Section 671(a)(15) states that federally approved
state plans nust include provide that:

(A) in determ ning reasonable efforts to be made with
respect to a child, as described in this paragraph, and
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i n maki ng such reasonable efforts, the child s health
and safety shall be the paranmount concern

(B) except as provided in subparagraph (D), reasonable
efforts shall be made to preserve and reunify
fam|lies--

(i) prior to the placenent of a child in foster
care, to prevent or elimnate the need for
removing the child fromthe child s hone; and

(ii) to make it possible for a child to safely
return to the child s hone;

(© if continuation of reasonable efforts of the type
descri bed in subparagraph (B) is determined to be

i nconsistent with the permanency plan for the child,
reasonabl e efforts shall be made to place the child in
a tinmely manner in accordance with the permanency pl an,
and to conpl ete whatever steps are necessary to
finalize the permanent placenent of the child;

(D) reasonable efforts of the type described in

subpar agraph (B) shall not be required to be nade with
respect to a parent of a child if a court of conpetent
jurisdiction has determ ned that--

(1) the parent has subjected the child to
aggravat ed circunstances (as defined in State | aw,
whi ch definition may include but need not be
l[imted to abandonnent, torture, chronic abuse,
and sexual abuse);

(ii) the parent has--

(I') commtted nmurder (which would have been
an of fense under section 1111(a) of Title 18,
if the offense had occurred in the special
maritime or territorial jurisdiction of the
United States) of another child of the

par ent ;

(I'l) commtted voluntary mansl aughter (which
woul d have been an offense under section
1112(a) of Title 18, if the offense had
occurred in the special maritinme or
territorial jurisdiction of the United
States) of another child of the parent;
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(I'11) aided or abetted, attenpted, conspired,
or solicited to commt such a nurder or such
a voluntary mansl aughter; or

(I'V) conmitted a felony assault that results
in serious bodily injury to the child or
anot her child of the parent; or

(iti1) the parental rights of the parent to a
si bling have been term nated involuntarily;

(E) if reasonable efforts of the type described in
subparagraph (B) are not nade with respect to a child
as a result of a determ nation nmade by a court of
conpetent jurisdiction in accordance wi th subparagraph

(D--

(1) a permanency hearing (as described in section
675(5)(C)) shall be held for the child within 30
days after the determ nation; and

(11) reasonable efforts shall be nade to place the
child in a tinmely manner in accordance with the
per manency plan, and to conpl ete whatever steps
are necessary to finalize the permanent pl acenent
of the child; and

(F) reasonable efforts to place a child for adoption or
with a |l egal guardian may be made concurrently with
reasonabl e efforts of the type described in
subpar agr aph (B)

42 U.S.C. § 671(a)(15)(A-E).

The Suprene Court has considered whether 42 U. S.C. 8§
671(a) (15) creates a private right of action enforceable under 8§
1983. In Suter v. Artist M, 503 U S. at 359 (1992), a class of
foster children®® brought an action for injunctive relief

“8The defendants in Suter did not object to class
certification. Suter, 503 U S. at 353. The opinion does not
address whether a class should have been certifi ed.
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alleging the state violated 8 671(a)(15) of the AACWA by failing
to make reasonable efforts to prevent renoval of children from
their hones and facilitate reunification of famlies. Suter held
that 8§ 671(a)(15) did not create a private right of action

enf orceabl e under § 671(a)(15).

The Suter opinion identifies at |east three reasons for this
findi ng:

. The AACWA “places a requirenment on the states, but that
requi renent only goes so far as to ensure that the
State have a plan approved by the Secretary” which
contains the requirenments of the Act. Suter, 503 U S.
at 358 (enphasis added). The acconpanyi ng regul ations
al so provided no notice that anything other than
submtting a plan was required as a condition for
recei pt of federal funds. Suter, 503 U S. at 362.

. “I[1]f Congress intends to inpose a condition on the
grant of federal noneys, it nust do so unanbi guously.”
Suter, 503 U.S. at 356. However, neither § 671(a)(15)
nor the regul ati ons adopted pursuant to the AACWA
provi ded specific, detailed guidance as to how the
state’'s “reasonable efforts” were to be nmeasured. To
the extent the statutes and regul ati ons i nposed a
directive on the states, the meaning of that directive
“obviously var[ied] with the circunstances of each
i ndi vidual case,” and the decision of howto conply
with the Act was left largely to the discretion of the
State. Suter, 503 U. S. at 359-360.

. Wil e the Act does not include a conprehensive
enf orcenent nechani smclearly indicating Congress’
intent to foreclose renedi es under § 1983, it
nonet hel ess did permt the Secretary to inpose
consequences for the state’s |lack of “reasonabl e
efforts” as required under 8 671(a)(15). The Secretary
was permtted to reduce or elimnate paynents to a
State if the State’s plan failed to conply, or the plan
adm ni stration substantially failed to conply with §
671(a). Therefore, the Act could be enforced w thout
resort to private clainms under 8§ 1983. Suter, 503 U. S
at 360-361.
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Accordingly, Suter held:

Careful exam nation of the | anguage relied upon by
respondents, in the context of the entire Act, |eads us
to conclude that the “reasonable efforts” |anguage does
not unanbi guously confer an enforceable right upon the
Act’s beneficiaries. The term*“reasonable efforts” in
this context is at least as plausibly read to inpose
only a rather generalized duty on the State, to be
enforced not by private individuals, but by the
Secretary in the manner previously discussed.

Suter, 503 U. S at 363.

Fol l owi ng Suter, courts grappled and di sagreed over whet her
Suter nodified, effectively overruled, or inposed additional
requi renents to the Blessing test for Spending C ause cases.
Stowell v. lves, 976 F.2d 65, 69-70 (1t Cir. 1992)(Suter “held
that an intended recipient of programmatic benefits could not sue

under section 1983 if the federal statute nerely required that
the State submt a plan to a federal agency satisfying certain
criteria, because such a ‘requirenment only goes so far as to
ensure that the State have a plan approved by the Secretary which
contains [the listed criterial.””); Marshall v. Switzer, 10 F. 3d
925, 929 (2d Cir. 1993)(“[T] he significant point in Suter was not
that the statute in question only required a state to submt a

plan to the federal agency but that the statute provided no

gui dance for neasuring “reasonable efforts.”); Wite by Wite v.
Chanbliss, 112 F.3d 731, 739 (4'" Gr. 1997)(“Suter itself was
not a novel hol ding, but rather rested upon settled |egal

principles with regard to private rights of action in the context
of the AACWA."); Arkansas Medical Soc., Inc. v. Reynolds, 6 F. 3d
519, 525 (8'" CGir. 1993)(holding Suter did not create an

anal ytical framework to replace or overrul e previous Suprene

Court rulings, but it did place “great enphasis on the fact that
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ri ghts nust be ‘unanbiguously’ conferred to be enforceable,” and
“each statute nust be exam ned on its own basis.”); Jeanine B.
877 F. Supp. at 1282-83 (Suter “announced a new approach to
federal funding statutes requiring plans, stating that the only
private right arising fromsuch statutes is a right to the plan
itself, and not to the inplenentation of the plans’ required
provi sions.”).

In 1994, Congress enacted the follow ng anendnent, (often
called the “Suter fix”), in response to the Suter decision.

In an action brought to enforce a provision of this
chapter, such provision is not to be deened

unenf orceabl e because of its inclusion in a section of
this chapter requiring a State plan or specifying the
required contents of a State plan. This section is not
intended to limt or expand the grounds for determ ning
the availability of private actions to enforce State

pl an requirenments other than by overturning any such
grounds applied in Suter v. Artist M, 112 S. C. 1360
(1992), but not applied in prior Supreme Court
deci si ons respecting such enforceability; provided,
however, that this section is not intended to alter the
holding in Suter v. Artist M that section 671(a)(15)
of this title is not enforceable in a private right of
action.

42 U . S.C. A 8 1320a-2. The courts have not uniformly interpreted
t he meaning of 8 1320a-2. Conpare Brian A, 149 F. Supp. 2d at
946 (reading the Suter fix as requiring |ower courts to apply
pre-Suter case law) and Marisol A, 929 F. Supp. 2d at 682
(sane); Jeanine B. 877 F. Supp. at 1283 (holding the court must
“rewind the clock” and | ook to cases prior to Suter to determn ne
the enforceability of AASWA provi sions other than 8 671(a)(15)),
with Harris v. Janes, 127 F.3d 993, 1002-03 (11" Gr

1997) (hol ding 8 1320a-2 does not requires application of
pre-Suter case law); White v. Chanbliss, 112 F.3d 731, 739 n.4
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(4" Cr. 1997)(holding that § 1320a-2 had no effect at all on
the application of Suter to future cases).

The confusion lies in the follow ng statutory phrasing:
“This section is not intended to limt or expand the grounds for
determning the availability of private actions to enforce State
pl an requirenments other than by overturning any such grounds
applied in Suter v. Artist M, 112 S.C. 1360 (1992), but not
applied in prior Suprene Court decisions respecting such

enforceability.” The courts had not yet determ ned whet her Suter
actual |y announced a new principle of Iaw, but were now
statutorily required to disregard any new pronouncenents made in
Suter. However, of the three grounds identified in Suter, the
potentially “new criteria arose from Suter’s discussion of

whet her the provisions of a state plan could provide the basis
for a federal private right of action when the statute itself (8
671(a)(15)) nmerely required any federally approved plan to
include certain provisions. Suter, 503 U S. at 358.%

Accordingly, npost courts hold that if § 1320a-2 effectively
overruled anything in Suter, it overruled only that portion of
the opinion identifying and allowing a court to rely exclusively
on the “state plan” criteria in determning the existence of a
federal right. A provision of the Medicaid act cannot be “deened
unenf orceabl e by an individual nerely because the provision

“I'n other words, nust a private right of action arise from
violating the statute itself, or can it arise fromfailing to
inpl enment the plan provisions that were required by statute? The
anal ogous question is whether federal regulations adopted to
i npl ement a federal statute have the “force of law' sufficient to
provide the basis for a federal private right of action. See the
extensi ve discussion at Harris v. James 127 F.3d 993, 1005-10
(11" Gr. 1997).
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contains state plan requirenents.” Watson v. Weks 436 F.3d
1152, 1158 (9'" Cir. 2006). See also S.D. ex rel. Dickson v.
Hood, 391 F.3d 581, 603 (5'" Cir. 2004); Harris v. Janmes 127
F.3d 993, 1002 (11" Cir. 1997); Doe by Fein v. District of
Colunbia, 93 F.3d 861, 876 n. 1 (D.C. Cr. 1996). *“The nere fact
that all the Medicaid | aws are enbedded within the requirenents

for a state plan does not, by itself, make all of the Medicaid
provi sions into ones stating a nere institutional policy or
practice rather than creating an individual right.” R o G ande
Community Health Center, Inc. v. Rullan, 397 F.3d 56, 74 (1%
Cir. 2005)(interpreting 8§ 1320a-2).

42 U . S.C. A 8 1320a-2 does not, however, alter Suter’s
ultimate conclusion that 8 671(a)(15) of the AACWMA is not
enforceable in a private right of action. First, the | anguage of
the statute specifically states: “[T]his section is not intended
to alter the holding in Suter v. Artist M that section

671(a)(15) of this title is not enforceable in a private right of
action.”

Second, the primary, or at least the alternative basis for
the Suter ruling was the Court’s determ nation that the AACM
| acked specific, detailed guidance as to how the state’s
“reasonabl e efforts” were to be neasured. Suter, 503 U S. at
356-360. Absent such information, the right is so “vague and
anor phous” that enforcenent of the act would strain judicial
conpetence. W.Ilder identified this independent basis for finding
no private right of action in 1990, two years before Suter, and
the criteria is now the second prong of the Blessing test.
Bl essing, 520 U S. at 340; WlIlder, 496 U S. at 510-511. The
reasoni ng from Suter based on “prior Suprene Court decisions
respecting such enforceability” remains in effect under the
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express | anguage of 42 U S.C A 8 1320a-2. Therefore, Suter’s
hol ding that 8 671(a)(15) does not create a private enforceable
ri ght under the second prong of the Blessing test was unaltered
by 42 U S.C.A 8 1320a-2 and remains the law. | therefore
conclude that to the extent the plaintiffs seek injunctive and
declaratory relief under 42 U S.C. §8 671(a)(15),°* no private
right of action exists, and the defendant’s Rule 12(b)(6) notion
to dism ss should be granted.

2. 42 U.S.C._ 88 671(a)(1), 672, and 675(4).

Under 42 U . S.C. 8 671(a)(1), the state’'s federally approved
pl an nust provide “for foster care mai ntenance paynents in
accordance wth section 672 of this title and for adoption
assi stance in accordance with section 673 of this title.”
Section 672 outlines the eligibility requirenments and
ci rcunst ances under which the state nust pay foster care
mai nt enance paynents. “The term ‘foster care maintenance

°The plaintiffs’ conplaint alleges a listing of the AACWA
“rights” violated, and then string-cites the statutory references
at the end. The |anguage of the allegations does not mrror the
| anguage of the statutes, yet the Suprene Court requires an
al | egation-by-all egation and statute-by-statute analysis in
private right of action cases.

This report and recommendation will attenpt to correlate the
plaintiffs’ allegations to the statutes at issue. As previously
stated, 8 671(a)(15) would appear to enconpass the plaintiffs’
claimthat the defendants have violated the “the right of each
Plaintiff child to a tinely witten case plan containing nandat ed
el enents, and to the inplenentation of this plan;. . . the right
of each Plaintiff child whose permanency goal is adoption to
pl anni ng and services to obtain a permanent placenent, including
docunentati on of the steps taken to secure permanency; [and] the
right of each Plaintiff child to services to facilitate that
child' s return to his famly home or the permanent pl acenent of
the child in an alternative permanent hone,” (filing 64 (Amrended
Complaint), T 186).
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paynments’ neans paynents to cover the cost of (and the cost of
provi di ng) food, clothing, shelter, daily supervision, school

supplies, a child s personal incidentals, liability insurance
with respect to a child, and reasonable travel to the child's
honme for visitation.” 42 U S.C. 8 675(4)(A).

The plaintiffs’ anended conpl aint all eges the defendants’
policies, practices and custons deprive the plaintiffs of their
right to have “foster care nmai ntenance paynents paid to the
foster parents or foster care providers wwth whomthe child is
pl aced that cover the actual cost (and the cost of providing) the
Plaintiff child s food, clothing, shelter, daily supervision,
school supplies, reasonable travel to visitation wwth famly, and
ot her expenses.” Filing 64 (Arended Conplaint), Y 186.

Rel ying on Mssouri Child Care Ass'n v. Mrtin, 241 F. Supp.
2d 1032 (WD. M. 2003), the plaintiffs claim?®Congress intended
Plaintiffs to have the right to foster care nai ntenance paynents

(to be paid on their behalf to foster parents or foster care
providers with whomthe child is placed). . . . Filing 88
(Plaintiffs’ Brief--Mdtion to Dismss), p. 52. Mssouri Child
Care held that foster care institutional providers had an

enforceabl e right under 8 672 to seek an order requiring the
defendants to determne a reinbursement rate for the costs of
care and services provided to foster children. The court
reasoned that the reinbursenent provisions of 8 672 were intended
to benefit foster care institutions and such institutions had
standing to pursue the clains.

M ssouri Child Care is not persuasive authority for

recogni zing a private right of action on behalf of the naned
plaintiffs. Mssouri Child Care held that the foster care
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providers, not the foster children, can pursue a private claimto
set foster care rates. As noted by Mssouri Child Care, in

enacting 8 672, “Congress would . . . have been aware that as a
general proposition foster care institutions, not foster
children, would be in a better position to enforce those rights,
t hereby ensuring the continued inplenmentation of congressional
intent.” Mssouri Child Care, 241 F. Supp. 2d at 1041.

Foster children do not directly receive the benefit of a
cl ai m brought under 8§ 672, and while adequate foster care
mai nt enance paynments may enhance the |ikelihood of increasing the
avai |l abl e pool of foster parents, such indirect benefits do not
support a private right of action in favor of the naned
plaintiffs. See Blessing, 520 U S. at 344-345 (hol di ng that
conpliance with Title IV-D's detailed requirenents for state data
processi ng systens and staffing in exchange for federal funding
of the state’s child support paynent collection systemdid not
create a federal right enforceabl e against the state under 8§
1983). The link between increased foster care mai ntenance
paynents and the services provided to any particular child “is
far too tenuous” to support the notion that Congress neant to
gi ve each and every Nebraska juvenile in foster care a right to
have foster care providers paid at a sufficient level. See
Bl essing, 520 U. S. at 345. For the purpose of determning if a
federal private right of action exists, the nanmed plaintiffs are
not the intended beneficiaries of 42 U S.C. 88 671(a)(1l), 672,
and 674(4) (A .

Al though M ssouri Child Care held to the contrary, | also
conclude the plaintiffs cannot assert a right to foster care
mai nt enance paynents under the second prong of the Blessing test.
M ssouri Child Care held that the plaintiffs’ clains were
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i ndi stinguishable fromthe type of clains asserted in Wlder.
Wl der held that under federal Medicaid statutes and regul ations,
health care providers had an enforceable right to rei nbursenent

at “reasonabl e and adequate rates,” but the statutes and
regul ati ons under consideration in Wlder included specific
factors to be considered in determ ning the nethods for
calculating rates. WIder, 496 U S. at 519. For exanple, WIder

not ed:

[ When determ ning nmethods for cal culating rates that
are reasonably related to the costs of an efficient
hospital, a State must consider: (1) the unique
situation (financial and otherw se) of a hospital that
serves a di sproportionate nunber of |ow incone
patients, (2) the statutory requirenents for adequate
care in a nursing home, and (3) the special situation
of hospitals providing inpatient care when |ong-term
care at a nursing hone would be sufficient but is
unavai | abl e.

Wlder, 496 U.S. at 520 n. 17. Suter, decided two years |ater,
noted that the specific statutory and regul atory nethods for
calculating rates in Wlder supported finding a private right of
action for the health care providers. However, no private right
of action existed in Suter because 8§ 671(a)(15) and its
regul ati ons provi ded no gui dance as to how the “reasonabl e
efforts” required under 8 671(a)(15) were to be neasured.

Wth respect to “foster care mai ntenance paynents,” neither
8 672 nor the definition of that termin 8 675(4)(A) provide any
| anguage for discerning how rates should be set for paying foster
care providers the “cost” of caring for a foster child, and in
the case of institutional care, “the reasonable costs of
adm ni stration and operation of such institution as are
necessarily required” to care for a foster child.” 42 U S.C 8§
675(4) (A). The plaintiffs’ brief cites to no regul ations
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governing the cal cul ation of foster care maintenance paynents.
therefore disagree with Mssouri Child Care, and concl ude that
like 8 671(a)(15), and in accord with the analysis of Suter, the
plaintiffs’ asserted right to foster care naintenance paynents is

too “vague and anorphous” to support a federal right enforceable
under 8§ 1983. Conpare ASWvVv. Oregon, 424 F. 3d 970, 975-76 n.9
(9" Cir. 2005)(holding &8 673 created an individual right to
adequat e adopti on assi stance paynents where the statute required

an individualized process with each famly to determ ne the
anount by nutual agreenent with the state which could be
readjusted only “with the concurrence of the adopting parents,
dependi ng upon changes” in the circunstances. “Unlike foster
care mai ntenance paynents, codified in a standardi zed rate
schedule, 8 673(a)(3) explicitly creates a right to

i ndi vi dual i zed paynent determ nations for adoption assistance
paynents.” 1d. at 976 n. 9).

The plaintiffs’ claimunder 42 U S.C. 88 671(a)(1), 672, and
674(4) (A) fails under both the first and second prongs of the
Bl essing test. These clains should be dism ssed under Rule
12(6)(6).

3. 42 U.S.C. 8§ 671(a)(10) and (11).

42 U.S.C. §8 671(a)(10) requires federally approved state
plans to provide for the “establishment or designation of a State
authority or authorities which shall be responsible for
establishing and maintaining standards for foster famly hones
and child care institutions which are reasonably in accord with
recommended standards of national organizations concerned with
standards for such institutions or hones,” and to provide that
“the standards so established shall be applied by the State to
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any foster famly hone or child care institution receiving funds.
.7 42 U.S.C. 8 671(a)(11) requires periodic review of these

standards. The plaintiffs’ amended conplaint alleges the

defendants violate and continue to violate their right “to

pl acenent in a famly foster hone or institutional placenent that

is licensed, re-licensed and operated in conformty wth national

standards.” Filing 64 (Anended Conplaint), { 186.

Section 8 671(a)(10) does not create an individual federal
ri ght enforceable under 8§ 1983. Wite by Wite v. Chanbliss, 112
F.3d 731, 739 (4" Gr. 1997).

The requirenent that a state's plan be “reasonably in
accord with recommended standards of national

organi zations,” is no nore specific than section
671(a)(15)’ s “reasonable efforts” requirenent.

Furt hernore, the AACWA provides no “statutory guidance”
to clarify the neaning of the requirenents of
671(a)(10). Lastly, section 671(a)(10) is enforceable
t hrough the same alternative enforcenment nechani sm
provi ded for section 671(a)(15). As the Suprene Court
noted in Suter, “[t]he Secretary [of Health and Human
Services] has the authority to reduce or elimnate
paynents to a State on finding that the State’s plan no
| onger conplies with 8 671(a) or that ‘there is a
substantial failure’ in the adm nistration of a plan
such that the State is not complying with its own
plan.” . . . Suter thus forecloses the argunent that
section 671(a)(10) of the AACWA provides the source for
an enforceable right through section 1983.

Wiite, 112 F. 3d at 739. See also Yvonne L., By and Through Lew s
v. New Mexico Dept. of Human Services, 959 F.2d 883, 889 (10"
Cir. 1992)(holding 8 671(a)(10)'s reference to “standards of

nati onal organi zations concerned with standards for such

institutions or [foster] honmes,”. . ."“is the type of vague and
anor phous | anguage identified in Wlder, 110 S.Ct. at 2517, and
Wight, 479 U S. at 431-32, 107 S.C. at 774-75, that cannot be
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judicially enforced.”); divia Y., 351 F. Supp. 2d at 563
(holding 8 671(a)(10) does not create a federal right enforceable
under 8§ 1983); Charlie H v. Witman, 83 F. Supp. 2d 476, 491
(D.N.J. 2000)(“42 U.S.C. §8 671(a)(10) is too vague and

anor phous under the Blessing test to be enforced pursuant 8§
1983.7); Wiitley v. New Mexico Children, Youth & Fam lies Dept.
184 F. Supp. 2d 1146, 1165 (D.N.M 2001) (“[T] he | anguage of 8§
671(a)(10). . . [is] too vague and anorphous to support a cause
of action under § 1983."); Del A v. Roener, 777 F. Supp. 1297,
1310 (E. D. La. 1991)(8 671(10)'s “provision requiring placenent in
foster honmes and institutions that are ‘reasonably in accord

wi th’ national standards is vague and unenforceable.”).
The plaintiffs’ claimunder 42 U S.C. 88 671(a)(10) and (11)
fails under the second prong of the Blessing test, and shoul d be

di sm ssed under Rule 12(6)(6).

4. 42 U.S.C. 8§ 671(a)(22).

Section 671(a)(22) requires the State to devel op and
i npl enent standards to ensure that children in foster care
pl acenents are provided “quality services that protect the safety
and health of the children.” The plaintiffs allege the
defendants’ policies and practices violate the “right of each
Plaintiff child to services that protect the child s safety and
health.” Filing 64 (Anrended Conplaint), Y 186.

Section 671(a)(22) contains no definition or criteria for
determ ning whether the state is providing “quality services” to
the child. The I anguage of 8 671(a)(10) is too vague and
anor phous to support a cause of action under § 1983. Witley,
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184 F. Supp. 2d at 1164-65. Plaintiffs’ claimunder 8§ 671(a)(22)

shoul d be di sm ssed under Rule 12(b)(6).

5. 42 U.S.C. 88 622(b)(10)(B), 671(a)(16), 675(1)., and
675(5) (B, (D)., and (E)

42 U.S.C. 8 671(a)(16) requires that all federally approved
state plans provide “for the devel opnent of a case plan (as
defined in section 675(1) of this title) for each child receiving
foster care mai ntenance paynents under the State plan and
provide[] for a case review system which neets the requirenents
described in section 675(5)(B) of this title with respect to each
such child.” The term “case plan” neans a witten docunent which
i ncl udes:

(A) a description of the type of hone or institution in
which a child is to be placed and the reasons for that
deci si on;

(B) a plan for assuring that the child receives safe and
proper care and that services are provided to the
parents, child, and foster parents;

(G to the extent avail able and accessible, the health and
education records of the child;

(D) where appropriate, for a child age 16 or over, a
witten description of the prograns and services which
will help such child prepare for the transition from
foster care to independent |iving; and

(E) in the case of a child wth respect to whomthe
per manency plan is adoption or placenent in another
per manent honme, docunentation of the steps the agency
is taking to find an adoptive famly or other pernmanent
living arrangenent for the child, to place the child
with an adoptive famly, a fit and willing relative, a
| egal guardian, or in another planned permanent |iving
arrangenent, and to finalize the adoption or |egal
guar di anshi p.
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42 U.S.C. 8 675(1). Section 675(5) defines “case review system”
and 8 675(5)(B), the only portion of 8 675(5) incorporated into §
671(a)(16), requires that the systeminclude a procedure assuring
t hat :

[ T] he status of each child is reviewed periodically but
no |l ess frequently than once every six nonths by either
a court or by admnistrative review (as defined in
paragraph (6)) in order to determ ne the safety of the
child[,] the continuing necessity for and

appropri ateness of the placenent, the extent of
conpliance wth the case plan, and the extent of
progress which has been nmade toward all eviating or
mtigating the causes necessitating placenent in foster
care, and to project a likely date by which the child
may be returned to and safely maintained in the honme or
pl aced for adoption or |egal guardi anship.

42 U . S.C.A. 8 675(5)(B). Sections 675 (1) and (5)(B) are
definitional in nature--“they al one cannot and do not supply a
basis for conferring rights enforceable under § 1983.” 31 Foster
Children, 329 F.3d at 1271.

42 U.S.C. 622(b)(10)(B) requires that every plan for child
wel fare services must “provi de assurances” that the state “is
operating, to the satisfaction of the Secretary:”

(1) a statewi de information system from which can be
readily determ ned the status, denographic
characteristics, location, and goals for the placenent
of every child who is (or, within the imredi ately
precedi ng 12 nont hs, has been) in foster care;

(i1i) a case review system (as defined in section 675(5)
of this title) for each child receiving foster care
under the supervision of the State;

(i1i1) a service program designed to help children--

(I') where safe and appropriate, return to famlies
from whi ch they have been renoved; or

188



Case: 4:05-cv-03241-RGK-DLP  Document #: 90 Date Filed: 08/16/2006 Page 193 of 199

(I'l1) be placed for adoption, with a |egal

guardian, or, if adoption or |egal guardianship is
determ ned not to be appropriate for a child, in
sone ot her planned, pernmanent |iving arrangenent;
and

(iv) a preplacenment preventive services program
designed to help children at risk of foster care
pl acenent remain safely with their famlies.

42 U.S.C. 8§ 622(b)(10)(B).> 42 U.S.C. 8§ 675(5)(D) requires that
all case review plans include a procedure assuring that a child s
heal th and education record is reviewed, updated, and supplied to
the child s foster parent or foster care provider at the tine of
each placenent. 42 U.S.C. 8 675(5)(E) requires case review pl ans
to include procedures which acknow edge that in the absence of a
conpel ling reason, a relative placenent, or the potential for
reunification, petitions to term nate parental rights nust be
filed under certain circunstances and within certain tinme franes.

Consi dered in conbination, 42 U S.C. 88 622(b)(10)(B)
671(a)(16), 675(1), and 675(5)(B, (D), and (E) cover nearly every
all egation of the plaintiffs’ AACWMA clai mincl udi ng:

[ T]he right of each Plaintiff child to atinmely witten
case plan containing mandated el enents, and to the

i npl enentation of this plan; the right of each
Plaintiff child to have a petition to term nate
parental rights filed, or have a conpelling reason
docunent ed why such a petition has not been filed, in
accordance with specified, statutory standards and tine
frames; the right of each Plaintiff child whose

per manency goal is adoption to planning and services to

*1Though specifically identified in the plaintiffs’
conplaint, 42 U S.C. 627(b)(2), the predecessor of §
622(b) (10) (B), was repeal ed and becane unenforceabl e before any
named plaintiff entered HHS | egal custody.
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obtain a permanent pl acenent, including docunentation
of the steps taken to secure pernmanency; the right of
each Plaintiff child to services to facilitate that
child s return to his famly home or the pernmanent

pl acenent of the child in an alternative pernmanent
home;. . . the right of each Plaintiff child to
services that protect the child s safety and health
the right of each Plaintiff child to have health
records reviewed, updated, and supplied to foster
parents or other foster care providers with whomthe
child is placed at the tine of placenent; . . . and in
the case of a Plaintiff child who has reached 16 years
of age, the right to services needed to help the child
prepare for the transition fromfoster care to

i ndependent |iving.

Filing 64 (Anended Conplaint), { 186.

The | anguage of 42 U . S.C. 8 622(b)(10)(B)(ii) provides that
each plan for child welfare services under 42 U.S.C. § 622(a)
must include assurances that the state is operating a case review
systemto the “satisfaction of the Secretary.” “Clearly, this
Court does not sit to oversee [Nebraska s] child welfare system
to determ ne whether certain conponents of the systemare
“operating, to the satisfaction of the Secretary.” Charlie H
83 F. Supp. 2d at 485. See also Qivia Y., 351 F. Supp. 2d at
564. Further, regardless of the detailed nature of the

definitions of “case plan” and “case review systeni set forth in
42 U.S.C. 8 675, “the statutory provisions relied upon by
Plaintiffs in support of their alleged right ‘to tinely witten
case plans that contain mandate el enents and to the

i npl enentation and review of these plans’ are not so unanbi guous
so as to confer upon Plaintiffs a right enforceable under §
1983.” Charlie H v. Witman, 83 F. Supp. 2d 476, 489 (D.N.J.
2000). See also divia Y., 351 F. Supp. 2d at 564 (holding the
plaintiffs had no enforceable rights under 8 675, alone or in
conjunction with either 8 671(a)(16) or 8§ 622(b)(10)(B)(ii)).
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Moreover, the plaintiffs’ clainms under 88 671(a)(16 and 622
fail the first prong of the Blessing test. Under 42 U. S.C. 8§
1320a-2, the Secretary “in consultation with the State agencies
adm nistering the State progranms . . . shall pronulgate
regul ations for the review of such progranms to determ ne whet her
[they] are in substantial conformty with-- (1) State plan
requi renents under such parts B and E, (2) inplenenting
regul ati ons promul gated by the Secretary, and (3) the rel evant
approved State plans.” 42 U S.C. 8§ 1320a-2. Section 1320a-2
requires the regulations to specify a tinetable for conformty
reviews of State prograns, including when the initial review w ||
occur, when any follow up review will occur if the state program
is not in substantial conformty, and the schedule for |ess
frequent reviews if the state programis in substanti al
conformty. The regulations nust address the criteria used to
nmeasure conformty, and the w thholding of federal funds when a
state program does not substantially conform 42 U S.C. § 1320a-
2 (1-4).

Federal statutes requiring operation of a programin
“substantial conpliance” with federal |aw are not intended to
benefit individuals, and cannot create federal rights. Blessing,
520 U.S. at 343. Blessing held that a provision in Title IV-D of
the Social Security Act which required a state receiving federal
child-welfare funds to “operate its child support programin
‘substantial conpliance’ with Title I'V-D was not intended to
benefit individual children and custodial parents, and therefore
[did] not constitute a federal right.” Blessing, 520 U S. at
343.

Tl he requirenment that a State operate its child

support programin “substantial conpliance” with Title

| V-D was not intended to benefit individual children
and custodi al parents, and therefore it does not
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constitute a federal right. Far fromcreating an
i ndi vidual entitlenent to services, the standard is
sinply a yardstick for the Secretary to nmeasure the
systemni de performance of a State's Title |IV-D program
Thus, the Secretary nust | ook to the aggregate services
provi ded by the State, not to whether the needs of any
particul ar person have been sati sfi ed.
Bl essing, 520 U.S. at 343. Based on that determ nation, the
Secretary can increase the frequency of audits and reduce
the state’s federal grant to induce or inprove the state’s
systemni de performance | evel, both of which are reasonabl e neans
for enforcing a Spending C ause statutory schene. Blessing, 520

U S. at 343-44.

Though the case plans and revi ews contenpl ated under 88 622
and 671(a)(16) are specific to each child, Congress expects the
states to “substantially conply” with these statutes in exchange
for federal funds. 42 U S.C. 88 622(b)(10)(B), 671(a)(16),
675(1), and 675(5)(B, (D), and (E) have an “aggregate” focus.
They are not concerned with “whet her the needs of any particul ar
person have been satisfied,” and they cannot “give rise to
i ndi vidual rights.” Gonzaga, 536 U. S. at 288-289. Wiere the
federal statute focuses on the aggregate practices of the states
i n establishing reasonabl e Medi caid services and not on
individual entitlenment to nedical services, the first requirenent
of the Blessing test is not met. Lankford, 451 F.3d at 5009.

Plaintiffs’ claimunder 42 U S.C. 88 622(b)(10)(B)

671(a)(16), 675(1), and 675(5)(B, (D), and (E) should be
di sm ssed under Rule 12(b)(6).
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6. 42 U.S.C. 8§ 671(a)(19).

42 U.S.C. 8 671(a)(19) requires that all federally approved
state plans provide “that the State shall consider giving
preference to an adult relative over a non-rel ated caregi ver when
determ ning a placenent for a child, provided that the relative
caregiver neets all relevant State child protection standards.”
42 U.S.C. 8§ 671(a)(19). The plaintiffs’ AACWA claimraises no
allegations related to this statutory |anguage, and 8§ 671(a)(19)
is not addressed in their brief. | shall therefore shal
recommend that defendants’ 12(b)(6) notion to dismss plaintiffs’
§ 671(a)(19) claimbe granted.

B. EPSDT.

The plaintiffs claima right to injunctive and decl aratory
relief based on 42 U.S.C. 88 1396, 1396a, 1396d(a), 1396d(r),
1396n(c); and 42 C.F.R Parts 420-421. Filing 64 (Amended
Conmplaint), T 188. Under these statutes, collectively referred
to as the Early and Periodic Screening, D agnosis and Treat nent
program of the federal Medicaid Act, Medicaid eligible children
are to receive “diagnostic, screening, preventive, and
rehabilitative services, including any nedical or renedial
services . . . recomrended by a physician or other |icensed
practitioner of the healing arts within the scope of their
practice under State law, for the maxi numreduction of physi cal
or nental disability and restoration of an individual to the best
possi bl e functional level.” 42 U S.C. § 1396d(a)(13).

The plaintiffs allege the State violates the EPSDT by
failing to assure each child receives periodic, tinely, and
appropriate vaccinati ons and boosters, |ead bl ood tests, and
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physical, nmental, dental, and eye exam nations, screenings, and
treatnments; and failing to provide each child with diagnostic,
screening, preventive, and rehabilitative services for maximm
reducti on of physical and nmental disabilities and restoration to
t he best possible functional level. Filing 42 (Report of
Parties’ Planning Conference), pp. 7-8 (Caimlll). See also
filing 64 (Arended Conplaint), 7 187-88.

The defendants have raised the issue, but readily
acknowl edge the Eighth Circuit has recently held that rights
conferred under the EPSDT are clearly established federal rights
whi ch can be enforced under 42 U S.C. 8§ 1983. Pediatric
Specialty Care, Inc. v. Arkansas Dept. of Human Services, 443
F.3d 1005, 1016 (8™ Cir. 2006). The defendants’ Rule 12(b)(6)
notion to dismss the plaintiffs’ ESPDT claimshould be denied.

RECOMVENDATI ON

| T THEREFORE HEREBY | S RECOMVENDED to t he Honorabl e Richard
G Kopf, United States District Judge, pursuant to 28
US. C 8§ 636(b) that:

a. The plaintiffs’ nmotion for class certification, filing
11, be deni ed,

b. The clains of plaintiffs, Cheryl H and Paulette V. be
di sm ssed as noot;

C. The defendants’ notion to dismss, filing 70, be
granted in part and denied in part as foll ows:

i That the nption to dism ss the clains of Carson

P., Danielle D., Jacob P., Bobbi W, and Hannah A.
for lack of Article Ill standing be deni ed;
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iit. The notion to dismss the clains of Carson P.
Danielle D., Jacob P., Bobbi W, and Hannah A ,
for lack of prudential standing because their
sel f -appoi nted next friends, Crystal Forenman,
Jodel | Bruns, Sara Jensen, M cheline Creager, and
Vanessa Nkwocha, are not capabl e and adequat e next
friends be held in abeyance pending a final ruling
on the remai nder of defendants’ notion to di sm ss;

iii. The defendants’ notion to dism ss on the basis of
Rooker - Fel dnan abstenti on be deni ed;

iv. The defendants’ notion to dism ss on the basis of
Younger abstention be granted;

V. The defendants’ Rule 12(b)(6) notion to disn ss
the plaintiffs’ clainms based on the federal
Adoption Assistance and Child Wl fare Act
(“AACWA") be granted,;

vi. The defendants’ Rule 12(b)(6) notion to dism ss
the plaintiffs’ clainms based on the Early and
Peri odi c Screening, D agnosis and Treat nent
program of the federal Medicaid Act (“EPSDT") be
deni ed.

The parties are notified that a failure to file an objection
to this recommendation as provided in the local rules of this
court may be held to be a waiver of any right to appeal the
court’s adoption of the recommendati on.

Dated this 16'" Day of August, 2006.

BY THE COURT:

s/ David L. Piester

David L. Piester
United States Magistrate Judge
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