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Executive Summary

The obligation of the States to provide legal representation to people accused of crime
who are too poor to retain their own counsel was established by the U.S. Supreme Court as a
matter of Federal constitutional law in 1963, in the case of Gideon v. Wainwright. The attorneys
general of 22 States joined in urging the Court to do so.

In the intervening three and a half decades, States have responded to Gideon in various
ways. Some have shouldered the responsibility themselves, establishing and funding statewide
agencies to provide indigent defense. In others, counties bear the burden. Three service-delivery
models have evolved: governmental public defender agencies, bulk contracts with private
lawyers, and case-by-case appointments. National standards have been promulgated and have
been implemented by States and localities in different ways, covering issues such as maximum
annual caseloads, staffing ratios, resource parity with prosecution and courts, training, attorney
qualifications and performance, and defender independence from the political forces and judicial
branches.

But the extent to which States and localities are succeeding in fulfilling the promise of
Gideon varies widely. Overall, despite progress in many jurisdictions, indigent defense in the
United States today is in a chronic state of crisis. Standards are frequently not implemented,
contracts are often awarded to the lowest bidder without regard to the scope or quality of
services, organizational structures are weak, workloads are high, and funding has not kept pace
with other components of the criminal justice system. The effects can be severe, including legal
representation of such low quality to amount to no representation at all, delays, overturned
convictions, and convictions of the innocent. Ultimately, as Attorney General Janet Reno states,
the lack of competent, vigorous legal representation for indigent defendants calls into question
the legitimacy of criminal convictions and the integrity of the criminal justice system as a whole.

In 1997, the Attorney General and officials of the Office of Justice Programs and the
Bureau of Justice Assistance convened a focus group of 35 leaders of the indigent defense
community and identified 6 areas in which the U.S. Department of Justice (DOJ) could play
an effective role in promoting strong and stable indigent defense systems.

• Using the DOJ’s leadership role to call attention to the importance of quality indigent
defense services.

• Promoting independence in indigent defense structures.

• Allocating resources equitably among indigent defense and other criminal justice system
components.

• Focusing on these challenges in the juvenile justice system.

• Promoting standards for indigent defense programs.

• Building a capacity for computer technology in indigent defense.
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In the DOJ’s continuing dialogue with the indigent defense community and examination of
potential reforms, attention was also focused on the importance of collaborations between indigent
defense and other justice system agencies in planning, managing, and budgeting for the system as
a whole. The National Symposium on Indigent Defense was organized around these six issues and
the goal of collaboration. Themes emerging from the symposium include the following:

Forging Consensus: Indigent defense is an integral, interdependent part of the criminal justice
system. Advocacy strategies for indigent defense must be addressed systemically, in coordination
and balance with the rest of the system. The symposium’s multidisciplinary attendance—
including defenders, prosecutors, judges, police, legislators, county officials, and bar representa-
tives—similarly was designed to foster dialogue, a recognition of symbiosis, and a collaborative
search for solutions.

Independence: The ethical imperative of providing quality representation to clients should not
be compromised by outside interference or political attacks. Indigent defenders should be subject
to judicial supervision only to the same extent as lawyers in private practice. The primary
means of ensuring defender independence is to provide for oversight by an independent board
or commission, rather than directly by judicial, legislative, or executive agencies or officials.

Statewide Structure: The trend supported by national standards has been toward statewide
indigent defense structures. Organizing defense services through a centrally administered
program promotes quality and uniformity of defense services, as well as cost-efficiencies,
cohesive planning, and accountability. Statewide organization commonly results from an
imminent indigent defense funding crisis, which spurs collaborative planning, study, and
action by bar associations, funding agencies, and the courts.

Equitable Allocation of Resources: Salary parity between prosecutors and defenders is a central
component of all national standards and is an important means of reducing staff turnover and
avoiding related recruitment/training costs and disruptions to the office and case processing. The
concept of parity encompasses all resource allocations, including staffing and workloads, support
staff, investigative and expert services, and technology, as well as access to Federal grant
programs and student loan forgiveness options.

Juvenile Justice: Comprehensive, effective juvenile interventions can help avert future
 criminality and the substantial costs of future encounters with the adult courts and correctional
systems. Holistic juvenile team defense includes social workers and mental health professionals,
as well as attorneys, and involves the parents of juvenile clients.

Indigent Defense Standards: Standards are the most effective means of ensuring uniform
quality of indigent defense services. States and localities have adopted standards in a variety of
ways, including by court decision, statute, court rules, and incorporation into indigent defense
services contracts; enforcement mechanisms include requiring local compliance as a condition
of supplemental State funding.

Technology: Technology is increasingly critical to the fast, efficient, and cost-effective
processing of cases. Technology integration and information sharing between indigent
defense and other justice system agencies, as well as parity of technological resources, reduce
redundancy, improve the efficiency of the entire system, and promote earlier disposition of
cases and more appropriate, individualized, and effective sanctioning of convicted offenders.

National Symposium on Indigent Defense
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Successful Collaborations: Indigent defense as a full partner in the criminal justice system
already exists in a number of areas.

• Criminal justice coordinating committees are a forum for collaborative justice system
problem-solving, planning, and innovation and can address special areas such as drug
treatment, domestic violence, docket management, and indigent defense funding.

• Juvenile justice collaborations with community-based services for offenders in the
juvenile justice system can help avert recidivism. When juveniles are subject to adult
prosecution, coordination among agencies such as courts, police, probation, mental health
and family services, social services, and schools can reduce delays in case processing and
ensure more accurate assess-ments of amenability to treatment in the juvenile system.

• “Fill the Gap”  collaborations among adjudication agencies (courts, prosecutors,
defenders, and court administration) can help them obtain the funding necessary to keep
up with the extra caseloads generated by major funding infusions for other components of
the system, such as police and corrections.

• Drug treatment courts are one of the most common type of adjudication partnership.
These courts replace the defender’s traditional adversarial role with a collaborative
orientation toward the long-term interests of the client.

• Joint weighted caseload studies are collaborations among courts, prosecutors, and public
defenders on a shared methodology for projecting caseloads and resource needs, which
can improve planning and budgeting for the entire system.

• Juvenile defenders and dependency cases increase defender responsibility for noncriminal
matters, such as representation of both children and parents in dependency, abuse, and
neglect matters, and require new partnerships with other entities, including family courts,
family law bar associations, government agencies, and planning bodies responsible for
protecting juveniles.

• Mental health courts, like drug treatment courts, are an example of an adjudication
partnership of courts, prosecutors, defenders and treatment providers, emphasizing
placement in community-based residential treatment facilities as an alternative to jail.

• Early entry team defenses, like community policing and community courts, are
community-based defender programs—storefront offices providing a broader range of
representation than conventional programs—and are oriented toward early intervention
and crime prevention.

The unifying themes of the symposium were 1) the necessity of maintaining core values,
civility, respect, and trust, not only within indigent defense programs but in interactions with
other components of the criminal justice system; 2) the challenge of reconciling adversarial
defense skills with the imperative of collaboration in a complex, increasingly interconnected
system; 3) the importance of increasing availability of affordable technology and interagency
information sharing to make all agencies more efficient and effective; and 4) the movement
toward holistic defense services focused less on isolated episodes of legal representation and
more on recidivism prevention and long-term improvement of clients’ lives.

Executive Summary
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Message From the U.S. Attorney General

Never before in the history of the U.S. Department of Justice (DOJ) has there been a
meeting like this historic national symposium on indigent defense. The Department of Justice has
brought together representatives from all levels of government and from every part of the crimi-
nal justice system to explore how we can better collaborate to strengthen indigent defense ser-
vices and, by extension, the criminal justice system as a whole. I applaud the efforts of
Assistant Attorney General Laurie Robinson; Nancy Gist, Director, Bureau of Justice Assistance
(BJA); and everyone in the Office of Justice Programs (OJP) and the Bureau of Justice
Assistance, all of whom worked extremely hard to bring this extraordinary group together.

My experiences as a prosecutor and as Attorney General have taught me just how
important it is for every leg of the criminal justice system to stand strong. Indigent defense is an
equally essential element of the criminal justice process, one which should be appropriately
structured and funded and operating with effective standards. The reality is that despite the U.S.
Supreme Court’s decision 36 years ago in Gideon v. Wainwright that every defendant, rich or
poor, has the right to be represented by a lawyer when charged with a serious crime, many adult
and juvenile offenders are not receiving effective assistance of counsel. But it is not just poor
defendants who have a stake in our system of indigent defense. Just ask a prosecutor, an arresting
officer, or even a victim of crime. Would they rather face a vigorous defense at trial or risk an
overturned conviction and retrial? When the conviction of a defendant is challenged on the basis
of inadequate representation, the very legitimacy of the conviction itself is called into question.
Our criminal justice system is interdependent: if one leg of the system is weaker than the others,
the whole system will ultimately falter.

I believe that all of us, regardless of our position in the criminal justice system, have the
responsibility to work to improve the quality of criminal defense for the poor. Our system of
justice will only work, and will only inspire complete confidence and trust of the people, if we
have strong prosecutors, an impartial judiciary, and a strong system of indigent criminal defense.

I firmly believe that the Justice Department, as the Nation’s leading Federal law
enforcement agency, is uniquely positioned to call needed attention to indigent defense issues
and play an important role in strengthening indigent defense. The Department of Justice has
supported improvements in indigent defense and fostered collaboration among all parts of the
criminal justice system by committing our resources and using our influence to promote adequate
and efficient indigent defense systems. The Office of Justice Programs, the sponsor of the
symposium, and the Department of Justice’s Office of Policy Development have developed a
comprehensive plan for the Justice Department’s work on indigent defense that comprises six
building blocks.

First, our strategy starts with the need for an understanding of the scope and nature of the
most important problems facing indigent defense. I have been engaged in an ongoing dialogue
with the leadership of national defender organizations to get their perspective on what issues and
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problems should be addressed. At our meetings, we have had wide-ranging, open discussions of
the issues, including the need for reasonable rates of compensation for public defenders
and assigned counsel, increased access to technology for indigent defense lawyers, more
opportunities for professional training, and workable standards for indigent defense.

Also, for the first time since 1983, the Justice Department’s Bureau of Justice Statistics
(BJS) is collecting comprehensive, national data on indigent defense systems. These data will
provide current information about how different jurisdictions operate and identify indigent
defense models that work.

Second, we have made a commitment to educating the public and the criminal justice
community about the importance of a strong system of indigent defense. I firmly believe that, as
the Nation’s top law enforcement agency, we have a responsibility to explain that a strong system
of indigent defense is good for prosecutors, police, victims, the public, and the pursuit of justice.

To further this goal, I have encouraged governors, chief justices, bar association
presidents, and others to use their positions of leadership to play a role in improving indigent
defense services. This year, for example, the Assistant Attorney General for the Criminal
Division, Jim Robinson, spoke about indigent defense issues at the annual meeting of the
National Association of Criminal Defense Lawyers. When Department of Justice officials speak
about the importance of indigent defense, they send a message that every part of the criminal
justice system should be concerned about indigent defense.

Third, the Department of Justice has supported efforts to increase funding for indigent
criminal defense. Disparities in resources among different parts of the criminal justice system
have had a corrosive effect on the ability of poor defendants to secure effective representation.
At the Federal level, we have called on Congress to provide the funds necessary to enable
Criminal Justice Act (CJA) Attorneys to earn the $75 per hour rate that they are authorized to
receive. We have also urged State Byrne Program administrators to include defenders on their
policy boards and consider the needs of indigent defense in their planning and funding decisions.
Wherever it is appropriate, we identify defenders as eligible applicants in grant announcements.
For example, under the open solicitation issued by the Bureau of Justice Assistance in 1998, the
public defender in Vermont received a $150,000 grant so that developmentally disabled defen-
dants could be evaluated by medical specialists to determine when necessary accommodations
should be made consistent with the Americans with Disabilities Act. These types of programs
ensure that everyone gets treated fairly by the criminal justice system.

While we have supported increased funding for indigent defense, we also have been
working with the Administrative Office of the U.S. Courts, States, and localities to appropriately
contain the costs of these services. Every part of the criminal justice system, indigent defense
included, must work to deliver quality services at a reasonable cost. Even though indigent de-
fense services are the  most poorly funded part of the system, there are ways, such as sharing
technology and pooling resources, to make the system operate more efficiently and effectively.
By doing so, we will be better able to make the case for increased funding.
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Fourth, I strongly believe that, not only can prosecutors and defenders work together to
improve the system, they can also learn together through joint training. My prosecutors in Miami
told me time and again that some of their best training experiences were at the University of
Florida, where they trained together with public defenders. That is why the Justice Department is
actively exploring possibilities for joint training programs for Federal prosecutors and defenders.

We have also made grants to provide training and technical assistance to State and local
indigent defense service providers. For example, the Office of Juvenile Justice and Delinquency
Prevention (OJJDP) is establishing a Juvenile Defender Center to provide resources, training, and
technical assistance through the American Bar Association (ABA). And the Bureau of Justice
Assistance awarded grants to the Vera Institute to train senior managers of indigent defense
services, and to the National Legal Aid and Defender Association (NALDA) to provide technical
assistance and training to State and local defenders.

Fifth, the Justice Department is working to ensure that we bring the tools of technology
to every part of the criminal justice system. Technology creates incredible opportunities for
accessing and exchanging information, managing cases, investigating crimes, and improving the
efficiency and quality of our work. To that end, the Bureau of Justice Assistance announced a
series of awards to support indigent defense training and case management, with an eye to
emerging technological and evidentiary aids.

The sixth building block in our comprehensive plan for indigent defense is improving the
quality of indigent defense by encouraging the development and dissemination of minimum
standards and best practices. I believe this effort is essential if our Nation is to fulfill our
obligation under Gideon to provide competent counsel to every criminal defendant charged with
a serious crime. With a lot of input from the defense bar, we are in the process of developing
links to the Office of Justice Programs Web site—which will be accessible through the Justice
Department Web site at www.usdoj.gov—to enable all who are interested to download “best
practices documents” and other useful materials.

Also, we are collecting information on standards for indigent defense programs and
representation from around the country. An advisory board of practitioners will review these
standards, and the Bureau of Justice Assistance will publish a compendium of those standards
that represent the best in criminal defense practice today. We should evaluate how well best
practices work by identifying a local jurisdiction in which leaders in the court system, the bar,
and the local government will commit to becoming a model jurisdiction for indigent defense by
adopting best practices and minimum standards.

Finally, I would like to go back to where I began and touch again on the important work
taking place at this symposium to improve our indigent defense systems through collaboration.
Collaboration is the motor that drives the engine of progress on indigent defense, and many
powerful models of that motor are represented here today.

• The effort in Fulton County, Georgia’s to improve indigent defense by bringing together
every player in the system to develop a criminal justice plan.
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• Nebraska’s statewide study of indigent defense by a broad-based task force including
representatives from all three branches of State government, leading prosecutors, defend-
ers, academics, and county officials.

• Florida and Arizona’s efforts to “fill the gap“ in funding so that the adjudicatory phase of
the process is as well funded as the enforcement and corrections phases.

• Delaware’s project to create a statewide computer system to link all components of the
criminal justice system, including indigent defense.

These examples, and many others, should inspire us to do more.

While we at the Department of Justice have been working to improve indigent defense,
those who provide indigent defense services around the country are the real heroes and heroines
on this issue. I commit to building our partnership with you. Our efforts at the Justice Department
depend on every other part of the criminal justice system, at every level of government, working
together to provide full luster and sound to Gideon’s trumpet.

Janet Reno
February 1999
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I. Historical Background on Indigent
Defense Services in the United States

Roots of the modern right to counsel for the
indigent defendant can be found more than a
century ago. Indiana Supreme Court Justice
Frank Sullivan, Jr., cited Webb v. Baird,1 a case
decided by Indiana’s high court in 1853, in his
remarks at the symposium. He noted that Webb
recognized a right to an attorney at public ex-
pense for an indigent person accused of crime,
grounded in “the principles of a civilized society,”
not in constitutional or statutory law. He quoted
Webb’s enduring message: “It is not to be thought
of in a civilized community for a moment that
any citizen put in jeopardy of life or liberty
should be debarred of counsel because he is too
poor to employ such aid. No court could be
expected to respect itself to sit and hear such a
trial. The defense of the poor in such cases is a
duty which will at once be conceded as essential
to the accused, to the court, and to the public.”

The sixth amendment to the U.S. Constitution
states, “In all criminal prosecutions, the accused
shall enjoy the right . . . to have the Assistance of
Counsel for his defense.” The right to counsel in
Federal proceedings was well established by
statute early in this country’s history and was
reaffirmed by the U.S. Supreme Court long ago
in Johnson v. Zerbst.2 The Webb v. Baird deci-
sion, however, was the exception rather than the
rule in the States. Well into the 20th century, most
States relied only on the volunteer pro bono
efforts of lawyers to provide defense for poor
people accused of even the most serious crimes.
Although some private programs, such as the

New York Legal Aid Society, were active as early
as 1896 in providing counsel to needy immigrants
and the first public defender office began opera-
tions in Los Angeles in 1914, such services were
nonexistent outside the largest cities.

The Court developed the sixth amendment
right to counsel in State proceedings gradually
and somewhat haltingly in this century. In Powell
v. Alabama,3 the famous “Scottsboro Case” from
the Depression era, the Court held that counsel
was required in all State capital proceedings.
Only a decade later, however, in Betts v. Brady,4

the Court declined to extend the sixth amendment
right to counsel to State felony proceedings. It
was not until 1963, 21 years after Betts, that the
Court again addressed the issue of the right to
counsel in State proceedings involving serious
noncapital crimes. In a dramatic series of deci-
sions, the Court firmly established the right to
counsel in virtually all aspects of State criminal
proceedings.

The most significant decision on the right to
counsel in U.S. Supreme Court history was
Gideon v. Wainwright,5 which overruled Betts v.
Brady. The Court held that an indigent person
accused of a serious crime was entitled to the
appointment of defense counsel at State expense.
In an unprecedented early collaboration between
defense counsel and prosecutors, 22 State attor-
neys general joined petitioner Clarence Earl
Gideon in arguing that sixth amendment protec-
tion be extended to all defendants charged with
felonies in State courts. Four years later, with its

1 6 Ind. 13 (1853).
2 304 U.S. 458 (1938).
3 287 U.S. 45 (1932).
4 316 U.S. 455 (1942).
5 372 U.S. 335 (1963).
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decision in In re Gault,6 the Court built on the
Gideon decision to extend to children the same
rights as adults by providing counsel to an indi-
gent child charged in juvenile delinquency pro-
ceedings. The right to counsel in trial courts was
significantly expanded again when the Court, in
Argersinger v. Hamlin,7 extended the right to
counsel to all misdemeanor State proceedings in
which there is a potential loss of liberty.

The decisions in Gideon, Gault, and
Argersinger are the best known of the right-to-
counsel cases in the U.S. Supreme Court, but they
were part of a broader array of decisions rendered
by the Court in the past three decades, all of
which protect the right to counsel for poor
persons. The Court recognized the indigent
defendant’s right to counsel at such critical stages
of criminal proceedings as postarrest interroga-
tion,8 lineups and other identification procedures,9

preliminary hearings,10 arraignments,11 and plea
negotiations.12 After conviction, the indigent
defendant is constitutionally guaranteed the right
to counsel in sentencing proceedings,13 appeals of
right,14 and, in some cases, probation and parole
proceedings.15 In addition, the right to counsel for
indigent defendants often extends, under State or
Federal law or practice, to collateral attacks on a
conviction as well as a range of what might be
called “quasi-criminal” proceedings involving
loss of liberty, such as mental competency and
commitment proceedings, extradition, prison
disciplinary proceedings, status hearings for
juveniles, and some family matters such as
nonpayment of court-ordered support or con-
tempt proceedings, as well as child dependency,

6 387 US. 1 (1967).
7 407 US. 25 (1972).
8 Miranda v. Arizona, 384 U.S. 437 (1966); Brewer v. Williams, 430 U.S. 387 (1977).
9 United States v. Wade, 388 U.S. 218 (1967) (lineups); Moore v. Illinois, 434 U.S. 220 (1977) (one-person showups).

10 Coleman v. Alabama, 399 U.S. 1 (1970).
11 Hamilton v. Alabama, 368 U.S. 52 (1961).
12  Brady v. United States, 397 U.S. 742 (1970); McMann v. Richardson, 397 U.S. 759 (1970).
13 Townsend v. Burke, 334 U.S. 736 (1948); United States v. Tucker, 404 U.S. 443 (1972).
14  Douglas v. California, 372 U.S. 353 (1963).
15  Mempa v. Rhay, 389 U.S. 128 (1967).
16 Strickland v. Washington, 466 U.S. 668 (1984).
17 National Legal Aid and Defender Association, 1992, Indigent Defense Caseloads and Common Sense: An Update, Washington, DC.
18 National Advisory Commission on Criminal Justice Standards and Goals, 1973, Standard 1312.

abuse, and neglect situations. Finally, in any
criminal proceeding in which counsel appears,
the defendant is entitled to counsel’s effective
assistance.16 These diverse Federal requirements
under the U.S. Constitution, often supplemented
by more stringent State standards, created enor-
mous pressures on the lawyers who provided
indigent defense. The mandate of the Gideon,
Gault, and Argersinger decisions, as well as the
Court’s requirement to provide counsel at all
critical stages of a prosecution, meant that gov-
ernment would have to assume vastly increased
costs for providing counsel to the poor. Policy-
makers began to think in earnest about more
systematic ways to deliver constitutionally
required defense services.

The first significant collaboration in the
justice sector occurred in 1974, when then-
Attorney General Richard Kleindeinst lent his
own and his office’s support to a project called
the National Study Commission on Defense
Services. The National Study Commission, with
ongoing guidance from the Justice Department,
published its final report, Guidelines for Legal
Defense Systems in the United States, in 1976.
Those enduring guidelines built on an equally
influential set of standards developed in 1973 by
the National Advisory Commission on Criminal
Justice Standards and Goals (NAC). It was NAC
that proposed public defender caseload standards,
which have formed the basis for all current
workload standards at the Federal, State, and
local levels.17 NAC proposed that a public de-
fender office should handle the following average
number of cases, per attorney, per year:18
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States, including statutes, court rules, court
decisions or settlement of law suits, endorse-
ment or adoption by bar associations, incor-
poration into contracts for defense services,
adoption after self-evaluation, or outside
evaluation by national technical assistance
providers. Standards were the subject of a
panel discussion that are summarized in this
report (see appendix 8).

The era of the personal computer and the
Internet allows major improvements both
within indigent defense systems and in their
integration into comprehensive criminal
justice information networks. Governments at
every level are learning that parity of techno-
logical resources and shared access to essen-
tial case information are essential to reducing
the costs and redundancy of criminal justice
operations, improving the efficiency of the
entire system, and promoting earlier disposi-
tion of cases and more appropriate, individu-
alized, and effective sanctioning of convicted
offenders. The Federal Government is leading
the way in the inclusion of indigent defense in
these technology integration efforts through
criminal justice information integration
initiatives at the national and international
levels. Information networking, case manage-
ment systems, and computerized case pro-
cessing are three strong tools for defender
program managers to use in the increasingly
sophisticated provision of defense services,
whether in large city or State defender offices
or loosely networked local systems.

Felonies—not more than 150.

Misdemeanors (excluding traffic)—not more
than 400.

Juvenile Court cases—not more than 200.

Mental Health cases—not more than 200.

Appeals—not more than 25.

The NAC and National Study Commission
standards, along with a subsequent generation of
indigent defense standards, continue to provide
clear, comprehensive guidance to defenders,
legislators, policymakers, and other criminal
justice system officials throughout the United
States. Specific areas covered include juvenile
justice (ABA and the National Advisory Commit-
tee for Juvenile Justice and Delinquency Preven-
tion, 1980), appellate defense services (NLADA,
1980), contracting for defense services (NLADA,
1984), death penalty cases (NLADA, 1988, and
ABA, 1989), assigned counsel systems (NLADA,
1989), performance guidelines for criminal
defense representation (NLADA, 1995), and
defender training (NLADA, 1997). A third
edition of the well-recognized ABA Standards for
Criminal Justice on the Defense Function (1993)
and Providing Defense Services (1992) drew on
many of these standards.

More developed standards in the field of
juvenile representation in abuse and neglect
proceedings followed in 1996. These standards
have been implemented in various ways in the
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II. Indigent Defense Services Today

There are three basic models for the delivery
of defense services: the staffed public defender
model, with employees on salary; the assigned
counsel model, in which private attorneys are
appointed to provide defense services either from
an ad hoc list maintained by the courts or through
some more systematic organization of services;
and the contract model, whereby individual
attorneys or firms contract to provide some or all
of a jurisdiction’s indigent defense services.
Today, the majority of indigent defense in the
United States is provided through a staffed public
defender model, particularly in larger urban
jurisdictions. More than half of the Nation’s
counties still use the assigned counsel model.
Most States have organized some form of state-
wide defender services, whether in oversight,
funding, or both. Some States provide statewide
services for a particular kind of representation,
such as appeals or capital representation. The
chief defender is often selected by a commission
or independent board, but many chief defenders
at the State level are chosen by governors, and a
few are chosen or approved by the judiciary.

Conclusions on the current state of indigent
defense are difficult to draw because the last
comprehensive national survey of indigent de-
fense services occurred in 1982. Although the
data in the appendixes are helpful for State-by-
State analysis, a new comprehensive national
study is now under way with Justice Department
funding through the Bureau of Justice Assistance.
An interim report prepared for BJA by the

National Legal Aid and Defender Association in
December 1997 identified the following ex-
amples of significant changes in indigent defense
since the last national survey:

1. More States have adopted a State public
defender system.

2. State offices have expanded in some
jurisdictions that use a hybrid of State and
local defense systems.

3. The use of contract defense systems has
increased in many parts of the country.

4. Defender services are expanding to address
the broader needs of clients, including con-
cepts of client-centered representation and
incorporation of civil and administrative
matters related to a client’s case.

5. Experiments have occurred in the creation
of community-based defender offices, as op-
posed to traditional city, county, or State
agencies.

6. Defender performance guidelines have
emerged that describe the tasks of representa-
tion more clearly than ever before.

7. Public defenders have made increased use
of technology to share information and
research and to keep case data.19

Indigent defense today, in terms of funding,
caseloads, and quality, is in a chronic state of
crisis.20 Indigent defense ranks consistently low
on legislative agendas that focus on popular

19 National Legal Aid and Defender Association, National Survey of Indigent Defense System, (Interim Report, December 15, 1997), Washington, DC.
20 American Bar Association, May 1982, Criminal Defense Services for the Poor: Methods and Programs for Providing Legal Representation and the Need for
Adequate Financing, Chicago, IL; Special Committee on Criminal Justice in a Free Society, American Bar Association, 1988, Criminal Justice in Crisis, pp. 35–43,
Chicago, IL; Report of the Federal Courts Study Committee, pp. 157–160; Timothy R. Murphy, 1991, “Indigent Defense and the U.S. War on Drugs: The Public
Defender’s Losing Battle,” Criminal Justice 14(Fall); American Bar Association, 1993, The Indigent Defense Crisis, Chicago, IL; Stephen B. Bright, 1994, “Counsel
for the Poor: The Death Sentence not for the Worst Crime but for the Worst Lawyer,” 103 Yale Law Journal 1835; Robert L. Spangenberg and Tessa J. Schwartz, 1994,
“The Indigent Defense Crisis Is Chronic,” Criminal Justice 13(Summer); “Crisis in the Legal Profession: Rationing Legal Services for the Poor,” Survey of American
Law 837; National Association of Criminal Defense Lawyers, October 1997, Low-Bid Criminal Defense Contracting: Justice in Retreat, Washington, DC.
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anticrime measures such as more police and
prisons, longer sentences, mandatory minimums,
death penalties, and other initiatives that signifi-
cantly increase the number and complexity of
indigent defense cases but commonly fail to
accommodate for the impact on already-stressed
public defender programs. The increasing adjudi-
cation of children as adults puts new stress on
indigent defense resources and creates new
challenges for defenders and their criminal justice
system partners to provide broader, holistic
representation and services in a child’s earliest
encounters with the justice system.

Indigent defense services suffer widely from
the combined forces of weak organizational
structures, heavy caseloads, underfunding relative
to other components of the criminal justice
system, and general political hostility to poor
people facing criminal charges. The effects can
be severe.

• Capital defendant George McFarland’s
lawyer, John Benn, slept through much of
his 1992 trial. “His mouth kept falling
open and his head lolled back on his
shoulders . . . again. And again. And
again,” wrote a newspaper reporter. “It’s
boring,” the lawyer told the judge.21 But
the constitutional right to counsel was not
violated, according to the trial judge,
because “[t]he Constitution doesn’t say
the lawyer has to be awake.” The Texas
Court of Criminal Appeals upheld
McFarland’s death sentence, and the U.S.
Supreme Court denied review.

• In one California county last year, a three-
attorney firm provided representation in
more than 5,000 cases in 1 year under a
fixed-fee contract. A single attorney was
responsible for handling all misdemean-
ors—more than  3,500 per year, compared
with the cap of 400 recommended under

national standards. The firm filed no
discovery motions, took only 12 cases to
trial, and retained one part-time investiga-
tor 10 hours per week. The contracting
lawyer acknowledged that there is an
“inherent conflict” that every dollar spent
on an investigator or an expert means one
less dollar in compensation for him, but
regards this as a “political reality.”22

• In 1998, detainees in Fulton County,
Georgia, waited up to a year to be indicted
for simple crimes such as burglary. Defen-
dants awaiting trial often languished for
more than a year in a county jail so
crowded that inmates slept shoulder to
shoulder on the floor. A Federal class
action suit to improve indigent defense
services was settled this year.

• In juvenile courts across the country,
children are often left literally defense-
less, because overburdened juvenile
defenders do not have the time or the
resources to attend to the particulars of
their cases. As a result, far too many
children languish in the Nation’s over-
crowded juvenile detention and correc-
tional facilities.

In her Law Day remarks this year, Attorney
General Reno stated that “if we do not adequately
support criminal defense for poor Americans,
people will think that you only get justice if you
can afford to pay a lawyer. This perception would
undermine confidence in our system. Skimping
on adequate representation also hurts effective
law enforcement by creating delays and leading
to the reversal of convictions on appeal.”

The Justice Department began a dialogue
with the indigent defense community in Septem-
ber 1997, when the Attorney General and officials
from OJP and BJA convened a focus group of 35

21 “Asleep on the Job? Slaying Trial Boring, Lawyer Says,” Houston Chronicle, August 14, 1992.
22 Deposition of defendant Jack Suter in Fitzmaurice-Kendrick v. Suter, Civ. S–98–0925 (E.D. Cal.).
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prominent representatives of the indigent defense
community. The focus group identified six
general themes in the field of indigent defense
that must be addressed.

• Advocating for indigent defense services.

• Building an independent indigent defense
structure.

• Allocating resources equitably.

• Meeting these challenges in the juvenile
justice system.

• Developing standards for indigent defense
programs.

• Building the capacity for using technology.

These themes have continued to guide the
Justice Department’s efforts to promote strong
and stable indigent defense systems, including the
National Symposium (see appendixes 1 and 2).

When the Attorney General and OJP/BJA
officials met with eight prominent indigent
defense representatives in January 1998, one goal
was to identify successful indigent defense
programs involving collaborations of public
defenders with other representatives from the
criminal justice community. The group also
identified major challenges to improving repre-
sentation for indigent criminal defendants.

• Ensuring that State and local indigent
defense systems have access to Edward
Byrne Memorial State and Local Law
Enforcement Assistance Program grants
(Byrne grants), Violence Against Women
Act (VAWA) funds, and other Federal
funds available to the various components
of the criminal justice system.

• Managing increasing caseloads of public
defenders.

• Providing indigent defenders with the
same advanced technology available to
prosecutors.

• Promoting the development of indigent
defense institutions in jurisdictions where
indigent defense is unstructured and
reliant on ad hoc assigned counsel.

Attorney General Reno asked the Bar Infor-
mation Program of the American Bar Associa-
tion’s Standing Committee on Legal Aid and
Indigent Defendants (SCLAID) to prepare a
report on collaborations between indigent defend-
ers and other criminal justice system actors. That
report was published as a BJA Indigent Defense
Series monograph entitled Improving State and
Local Criminal Justice Systems: A Report on
How Public Defenders, Prosecutors, and Other
Criminal Justice System Practitioners Are Col-
laborating Across the Country (October 1998).
The monograph identified seven examples of
collaboration in local jurisdictions: criminal
justice planning commissions; cooperation in
programs receiving Federal funds; task forces;
Fill the Gap coalitions (i.e., the funding gap
created when resources are directed to law en-
forcement at the start of the criminal justice
process and corrections at the end, without
attention to the concomitant effect on the adjudi-
cation components in the middle, such as indigent
defense); joint prosecutor/public defender unions;
cooperation in case tracking and criminal history
systems; and fiscal impact statements. Each
example was explored at the National Sympo-
sium (see appendixes 3, 4, and 5 for additional
resources).

In July 1998, at the request of the Attorney
General’s staff, The Spangenberg Group, a
leading private consulting firm in the field of
indigent defense, developed comprehensive,
current, State-by-State data on the structure and
operation of indigent defense systems in the
United States (see appendixes 6 and 7).

Other efforts to improve indigent defense
services are already under way. Since 1993,
OJJDP has funded the American Bar Association
Juvenile Justice Center to conduct activities
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aimed at improving the access to counsel and
quality of representation that children receive in
delinquency proceedings. In 1998, OJJDP pro-
vided funds to ABA to create the National Juve-
nile Defender Training, Technical Assistance, and
Resource Center to provide ongoing support to
juvenile defenders. BJA funded the Vera Institute
to conduct the National Defender Leadership
Project to train defender managers on leadership
skills both within the criminal justice system and
in the community. The Harvard University John
F. Kennedy School of Government received an
ABA grant to convene an Executive Session on
Indigent Defense Systems to discuss the future
direction of defense services.

Against this backdrop, OJP collaboratively
planned this first National Symposium on Indi-
gent Defense. The symposium was an unprec-
edented gathering of participants from all compo-
nents of Federal, State, and local criminal justice
systems and beyond, including defenders,

prosecutors, judges, private practitioners, police,
academics, legislators, court personnel, victim
representatives, policy analysts, technology
experts, social workers, mental health profession-
als, and child and family protection officials.
Teams of criminal justice personnel from the
same jurisdiction all spoke of the advantages of
collaboration with indigent defense. This collabo-
rative context created a unique opportunity to
exchange views and showcase innovative de-
fender programs that are taking big first steps
toward bringing indigent defense into full part-
nership in the criminal justice system.

The remainder of this report is divided into
three sections. Section III uses the six priorities
identified by the Office of Justice Programs focus
group as the lens through which to review the
sessions of the National Symposium. Section IV
lists examples of successful collaborations that
were presented at the symposium, and Section V
provides a summary and conclusion.



Indigent Defense Services Today

   9

III. Expanded Strategies for Collaboration by
and With Indigent Defense Systems

A. A Diversity of Voices Moving Toward
Consensus on Indigent Defense

Knowledge about the problems facing indi-
gent defense is not necessarily shared throughout
the criminal justice and policymaking systems,
but those most familiar with the problems en-
countered in indigent defense recognize that the
issues must be addressed systemically. Dialogue
can breed commonality of interest, and a recogni-
tion of symbiosis can lead to solutions.

The symposium’s opening plenary on “Sys-
temic Problem Solving” was typical of the
breadth of perspective on the problems facing
indigent defense. The panel, made up of 10
participants from diverse components of the
criminal justice system, responded to hypotheti-
cal questions posed by Professor Charles
Ogletree from Harvard University’s Law School:

The panelists’ answers to this problem were
creative and diverse. Some, like Detroit Mayor
Dennis Archer and Cook County Commissioner

Trouble in the State of Bliss

There is some consternation in the land. A few years ago there was a hue and cry to protect the
interests of all citizens in the State of Bliss, because there was so much rampant crime. The legisla-
ture has gotten tough, passing many anticrime measures. More financial support has been given by
the government to law enforcement, judges, prosecutors, and corrections. As a result of that sup-
port, the number of serious crimes has gone down and there’s comfort in the land that the criminal
justice system is working. However, we start to see some cracks because one part of the criminal
justice system, the representation of indigent defendants, is exploding and about to fall apart—not
enough lawyers, not enough resources, not enough training—and clients, who may or may not be
guilty of the charges, are not able to raise their claims and present all of their legal issues. So, there
is a crisis. Is there a way that all of these disparate parts of the criminal justice system can respond
to what we see as a problem in the indigent defense system in our land? What can be done?

Bobbie Steele, saw the problem as one that could
only be addressed by direct action through sup-
port for quality indigent defense services. Others,
such as Milwaukee District Attorney Mike

“We have to make sure we don’t put
100,000 police officers on the street
and not increase funding for the public
defenders to make sure that cases
are heard and indigents are fairly
represented.”

—Bobbie Steele, Commissioner,
Cook County, Illinois
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McCann, saw the opportunity for political com-
promise through support by prosecutors for
indigent defense and vice versa. Others noted the
broader implications of failure to support the
defense component of the justice system.

Others noted that the failure to provide ad-
equate defense services has an impact outside the
criminal justice system as well. Cook County
Commissioner Steele found links between the
failure to address issues in the criminal justice
system and the schools, whereas another victim
advocate noted the strong generational link be-
tween drug abuse and criminal justice history,
which affects families’ health, housing, and educa-
tion. Other influences can exacerbate the crisis. A
member of the Maryland House of Delegates,
Peter Franchot, candidly noted that public defense
is “at the bottom of the barrel” in legislative
priority lists but concluded his remarks by stating
that he would return to the legislature that after-
noon to propose additional funding for indigent
defense. A law professor saw indigent defense as a
means of redressing disparities between the rich
and poor in criminal case processing.

Eleventh Circuit U.S. Court of Appeals Judge
Rosemary Barkett noted that constitutional
protections were “put in place not by a lobby of
criminals, but by people who recognize that if we
ignore some of these constitutional precepts, the
things that democracy holds dear are going to be
eroded.” Systemic approaches that ignore the
provision of constitutionally adequate defense
services are also shortsighted. A leading victims
advocate from Washington, D.C., Anne Seymour,
noted that intimate relationships exist between
victims and offenders, however dysfunctional
some of them may be. Systemic approaches find
both victim and defense representatives con-
cerned about justice. District of Columbia Police
Chief Charles Ramsey noted that “no one is
served when a system breaks down. . . . There is a
tendency to try to jail our way out of our prob-
lems, . . . [and] it becomes even more dysfunc-
tional as you start to throw massive numbers of
people into the system.”

Subsequent panels expanded upon the advan-
tages of including indigent defense representa-
tives in systemic discussions on criminal justice,
as well as the consequences of failure to include
them. Among the representatives of indigent
defense were those who come from successful
defender programs, often well established in local
communities and State or Federal governments.
Officials from throughout the criminal justice
system spoke of their collaborations with indigent
defense services to produce efficient and effective
institutions and fairer and more just outcomes.

A crisis like the one in the State of Bliss
“would cause mayors to begin a dia-
logue with everyone, including our bar
associations and others, to rally around
our lawyers who are giving good quality
work, defending those who have every
right to be defended.”

—Dennis Archer, Mayor,
Detroit, Michigan

“In our jurisdiction there’s a very
civil relationship between the defense
and the prosection. . . . It is so tempting
in a political campaign to rip a public
defender . . . but I want to support the
public defender’s funding. I hope the
public defender will support our fund-
ing. . . . I think there’s nothing unethical
in quid pro quo.”

—E. Michael McCann,
District Attorney,

Milwaukee Wisconsin
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B. Building an Independent Indigent
Defense Structure

The primary objective of a defender program
is “to assure that quality legal representation is
afforded to all persons eligible for counsel”
(ABA Standards for Criminal Justice on Provid-
ing Defense Services, Standard 5–1.1). This
requires that the defender function be indepen-
dent—that is, able to make the appropriate
decisions about the most effective means by
which to defend a particular client, insulated from
outside interference or political attacks motivated
by public hostility to a particular client or class
of clients (NAC Standard 13.9). “The legal
representation plan for a jurisdiction should be
designed to guarantee the integrity of the rela-
tionship between lawyer and client,” directs the
ABA Standards on Providing Defense Services,
Standard 5–1.3. “The plan and the lawyers
serving under it should be free from political
influence and should be subject to judicial super-
vision only in the same manner and to the same
extent as are lawyers in private practice.”

should include a diversity of interests and
branches of government—mostly attorneys, but
under no circumstances judges, prosecutors, or
law enforcement (Guideline 2.10). A particularly
important aspect of defender independence is
budgetary: national standards require defender
systems to prepare their own budgets and submit
them directly to the appropriating authority,
rather than allow the judicial or executive
branch to cut or change them before submission
(Guideline 2.8).

Independence is a hallmark in the structure
and operation of the Indiana Public Defender
Commission, an 11-member committee that
oversees some aspects of indigent defense in that
State. There are two significant aspects to the
commission’s independence. First, its members
are appointed from a sufficiently diverse commu-
nity to guarantee its independence. Three are
appointed by the chief justice, three by the gover-
nor, two by the speaker of the house, two by the
head of the senate, and one by the Indiana Crimi-
nal Justice Institute. The political appointees
must be from different political parties. Second,
and more important, in a State such as Indiana,
where county control is strong, the commission
holds the power to reimburse, with State funds,
the costs of indigent defense at the local level, at
50 percent of the costs in capital cases and 40
percent of the cost in noncapital cases. For the
counties to qualify for the funding reimburse-
ment, they must establish an independent county
indigent defense board to preserve the indepen-
dence of the defense function. Of the 92 counties
in Indiana, 20 have chosen the funding reim-
bursement option, and the trend is becoming
increasingly popular each year.

C. Advocating for Statewide Indigent
Defense Structures

Some of the most effective defender collabo-
rations have occurred in the development of new
statewide systems for the delivery of defense
services. The trend over time has been toward

The primary means of ensuring defender
independence is to provide for oversight by an
independent board or commission, rather than
direct oversight by judicial, legislative, or execu-
tive agencies or officials. The National Study
Commission on Defense Services recommended
that a special defender commission “should be
established for every defender system,” that the
“primary consideration” in constituting the
commission “should be the independence of the
Defender Director,” and that its membership

The core mission of defense services
programs is “high quality, effective,
and zealous advocacy for the indigent.”

—Michael Judge,
Chief Public Defender,

Los Angeles County, California
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statewide structures, whether in integrated,
staffed offices or through statewide reorganiza-
tion of discrete components of defense services
such as central budgetary control, administrative
oversight, training and other support, or specific
types of representation such as appeals or death
penalty cases.

Statewide organization is a consistent theme
of national standards. In 1967, in the wake of
Gideon v. Wainwright, the President’s Commis-
sion on Law Enforcement and the Administration
of Justice recommended that “each State should
finance assigned counsel and defender systems on
a regular and statewide basis.” In 1970, the Na-
tional Conference of Commissioners on Uniform
State Laws, whose members are appointed by the
governors of every State, promulgated the Model
Defender Act, which recommended that every
State establish a statewide defender system under
the direction of a Defender General, “to assure
better coordination and consistency of approach
throughout the State, [provide] better consultation
with several branches of State government, . . .
reduce the administrative burden on court person-
nel, and provide more efficient and more experi-
enced defense counsel services to needy persons
accused of crime.” The 1976 guidelines of the
National Study Commission on Defense Services
call for a statewide organization with a centralized
administration to “ensure uniformity and equality
of legal representation and supporting services
and to guarantee professional independence for
individual defenders” (Guideline 2.4). They
provide that “primary responsibility for funding of
defense services should be borne at the state
level” (Guideline 2.17). ABA Standards on
Providing Defense Services, Standard 5–1.2(c)
suggests simply that “[c]onditions may make it
preferable to create a statewide system of de-
fense.” The commentary to that section notes the
trend toward statewide organization and lauds “the
flexibility of the model” in its more recent itera-
tions. There is substantial value in organizing
defense services through some form of efficient

and consistently administered central program
that provides cost-effective services that meet
constitutional requisites for quality representation.

At the National Symposium, representatives
from three States spoke of diverse sources of
collaboration to develop statewide defense
services. In Minnesota, Nebraska, and Missis-
sippi the processes of statewide organization
were quite distinct, yet the three programs shared
issues. Each dealt with different local histories
and attitudes, and each approached the challenge
of evolution differently. All achieved their goals.

Minneapolis trial court Judge Kevin Burke
and Minnesota’s Chief Administrator of Indigent
Defense Services Richard Scherman described
the transition to State structures. In the mid-
1980s, only 2 of the State’s 10 judicial districts
and 2 of the largest urban areas had separate
public defender agencies. The main reason for
considering a switch to a statewide system was
the risk of a long, serious criminal trial in a small
county, because all counties financed their opera-
tions with local property taxes, which produced a
relatively small budgetary base.

In addition to financial considerations, those
who promoted statewide organization argued for
longevity and stability in the program, as well as
an identifiable mission. They promoted State
financing as the first step toward funding of a
State-integrated justice system. For a legislative
champion, they approached a legislator with a
teaching background, who had no knowledge of
defender systems but was concerned about equal
treatment and understood the financial aspects of
State services.

Years of effort resulted in legislation estab-
lishing the Minnesota Board of Public Defense,
with three nonattorney members appointed by the
governor and four members appointed by the
State supreme court. The board is an independent
agency under the judicial branch’s budget. The
program now has 5 “public defense corporations”
with 720 employees, a $48 million annual budget
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from the State legislature, and 200,000 cases
annually. About 65 percent of employees are part
time, but all are paid full State benefits. A notable
collaboration within the program is between
attorney and nonattorney staff. The State public
defender, a lawyer, oversees operations and deals
with legislation. A nonlawyer administrator deals
with personnel and budgets. Key collaborations
contributing to the Minnesota program’s success
include building a broad political base of support
with local commissioners in the counties, work-
ing with local county organizations, working with
unions (the State’s staff defenders are unionized),
tying technology to other statewide systems such
as the courts, and working in collaboration with
prosecutors and the media.

In Nebraska, the coalition for creation of a
State public defender office involved a nationally
known senior partner in a large law firm, Harold
Rock of the Omaha firm Kutak Rock, and Federal
funding through the Byrne formula grant program
to study the development of a statewide defender
system. The impetus for reform was provided by
several lengthy trials in unexpected major cases
in a small rural county.

A task force to study the possibility of start-
ing a State-funded public defender program
began with Mr. Rock as chair. The task force had
representation from the State bar association, the
county commissioners, the State legislature, and
judges from all levels of the courts. The task
force engaged a consulting firm in the field of
indigent defense services, The Spangenberg
Group, to design a study of indigent defense in
the State. The study, which included a survey of
various justice system actors, totaled 150 pages
and was submitted with legislative recommenda-
tions to the Nebraska Supreme Court.

James Mowbray, director of the Nebraska
Commission on Public Advocacy, the state-
wide body that eventually resulted from the
Spangenberg report, told National Symposium
attendees that the report had found “some good

offices” but, “generally, a very dysfunctional
system.” The advantage of using an outside
consulting firm was that it presented a report with
“credibility and data” to Nebraska judges and
legislators. In approaching the legislature, the
task force decided that the “right to effective
assistance of counsel” argument, although consti-
tutionally compelling, would carry little weight in
convincing legislators of the wisdom of statewide
financing and organization. Instead of taking its
bill to the Judiciary Committee, the task force
took it to the Revenue Committee, where it was
called the “County Revenue Assistance Act.” The
bill passed the legislature handily because it
provided property tax relief to the counties.

The Nebraska Commission on Public Advo-
cacy was proposed to defend only first-degree
capital murder charges, which are still its only
charge. However, with additional Byrne grant
funds, the commission was able to fund addi-
tional attorney positions to help the counties with
other serious violent felony and drug offenses.
The program’s budget is under the executive
branch of the State government.

In Mississippi, where the battle for State
funding began almost 10 years ago, two key
actors were former Mississippi Supreme Court
Justice James L. Robertson and the public de-
fender in Jackson County, Mississippi, Beth
Davis, who now serves as the executive director
of the new State system for indigent defense.
Work on a statewide system began in earnest in
the wake of a 1991 decision by the Mississippi
Supreme Court in State v. Wilson, 574 So.2d
1338 (Miss. S.C. 1991). That decision found both
the structure and funding of indigent defense in
Mississippi to be inadequate. By statute, the
maximum fee for any court-appointed criminal
case was $1,000 plus out-of-pocket expenses, and
there were “plenty of circuit judges,” Justice
Robertson told symposium attendees, “who
prided themselves on never approving the full
$1,000.” When the court effectively struck down
the fee maximum, he said, “many counties were
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hit with five-figure bills from court-appointed
lawyers.”

In 1993, the Mississippi Judicial Advisory
Study Committee, working under the mandate of
the State legislature, named a subcommittee to
explore alternatives to the structure and funding
of indigent defense services in the State. At the
same time, the Mississippi Criminal Defense
Lawyers Association used State bar IOLTA
money to fund a statewide study by The
Spangenberg Group, similar to the study done
for Nebraska. A major issue for the committee
was who would be in charge of any proposed
State agency. Thus, the composition of the board
that would select and oversee the State’s public
defender was crucial. Ultimately, the State ended
up with a nine-member board with “each person
appointed by a separate public official or con-
stituency,” including the Mississippi Bar Associa-
tion, the Magnolia Bar Association (an African-
American lawyers association), and the Public
Defenders Association. The State Defender
Office was organized on July 1, 1998.

According to Ms. Davis, executive director
of the Office of the Mississippi State Defender,
much of the early success of the defender’s office
can be attributed to participation in the Vera
Institute’s National Defender Leadership Project.
There she met and collaborated with public
defenders with similar programs and problems.
The importance of pay parity for public defender,
to “attract the brightest and youngest people to
come into this system and lend us their talent,
their intelligence, and their enthusiasm” was
stressed at the Leadership Project.

Each of these three successful collaborations
in the creation of statewide systems was devel-
oped through different processes, and the result-
ant organizations differ in structure and scope of
services. However, these States’ experiences share
four aspects in common. First, each moved to
a statewide structure under the guidance of a
diverse planning body. Second, each State began

its mission out of a local funding crisis, whether
that crisis was a criminal trial that could or did
bankrupt smaller counties or a severe funding
shortage requiring judicial intervention. Third,
each State conducted a systematic study of
defense services, using outside consultants,
before moving into the legislative arena. Finally,
when legislative action was called for, each State
knew which arguments would most likely per-
suade its legislators to adequately fund defense
services.

D. Allocating Resources Equitably

Salaries in public defender offices have
historically suffered by comparison with those of
prosecutors, other State employees or contractors
performing similar legal work, and the private bar.
Salary parity between prosecutors and defenders
at all experience levels is an important means of
reducing staff turnover and avoiding related
recruitment/training costs and disruptions to the
office and case processing. Concomitant with
salary parity is the need to maintain comparable
staffing and workloads—the notion of equal pay
for equal work. The concept of parity includes all
related resource allocations, including support,
investigative and expert services, physical facili-
ties such as a law library, computers, and proxim-
ity to the courthouse, as well as institutional

“In the National District Attorney’s
Association (NDAA), we are looking to
get some rolling back of student loans
for public service, and we have included
public defenders in our proposal.”

—William Murphy, Prosecutor and
Immediate Past President, NDAA

issues such as access to Federal grant programs
and student loan forgiveness options. National
standards affirm these principles. ABA Standards
on Providing Defense Services, Standard 5–4.1
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states: “The chief defender and staff should be
compensated at the rate commensurate with their
experience and skill sufficient to attract career
personnel and comparable to that provided for
their counterparts in prosecutorial offices.” This
standard recognizes that all employees in the
office are entitled to parity, that skill and experi-
ence should be compensated adequately, that
short-term employment is a drain on any office,
and that prosecutorial salaries are the best mea-
sures against which to compare the pay rates and
scale in the public defender program. ABA
Standard 5–1.4 makes clear that, in addition to
attorney salaries, adequate resources should be
provided for investigatory, expert, and other
services necessary to quality legal representation,
not only at trial but “in every phase of the [crimi-
nal] process.” Both ABA Standard 5–4.3 and the
National Study Commission Guideline 3.4 call
for adequate facilities and other material, includ-
ing technology, to permit quality representation.

the timing of payment. Panelists observed that no
comprehensive formula yet exists for calculating
true comparability of resources for both sides in a
criminal case.

Federal public defenders generally have
salary parity with Federal prosecutors. By statute,
they are to be paid at a rate not to exceed pros-
ecutors’ salaries; salaries of assistant Federal
defenders are set by the Defender Services
Division of the Administrative Office of the U.S.
Courts at levels “consistent with” comparable
positions in U.S. Attorney’s Offices. The De-
fender Services Division, a 30-person office with
an annual appropriation of about $400 million,
coordinates all Federal indigent defense pro-
grams. It administers a budget and grant process
for about 100 Federal public defender programs
across the country. In recent years, the division
began a project called the Defender Organization
Classification System, which set pay levels for
qualifications and standards for all types of
positions in Federal defender offices. The Federal
public defender program authorizes staffing on a
caseload-per-attorney basis, and caseloads are
based on the number of cases closed by each
attorney in a given year. Caseloads of the staff
attorneys in the program vary widely, from as few
as 35 closed cases per year to as many as 300. A
proposed weighted caseload system for Federal
defenders seeks an average of from 65 to 90 case
closings per attorney, per year.

Payment levels for private attorneys ap-
pointed to represent indigent Federal defendants
in Federal cases, however, whether measured
against attorneys in private practice or against
rates that the Federal Government pays for work
other than indigent defense, are significantly low.
The rate for private attorneys appointed to crimi-
nal cases in the Federal system is generally $45
an hour for out-of-court time and $65 for the 1
out of 6 hours on an average case that are spent in
court. Average law office overhead in the Nation,
however, is about $57 per hour. Attorney General

Symposium panelists recognized that defining
the scope of and limits on parity can be difficult.
Parity can apply to attorney and nonattorney staff,
to entry-level salaries and salaries for experienced
staff, and to assigned counsel and contract rates
of pay. It may apply to staffing, staffing ratios
(attorneys to support staff or attorneys to investi-
gators), or caseloads. It may be affected by such
procedural questions as the source of payment
(State or county funding, for example), the
capping of payments at a certain maximum, or

“Indigent defense services could be
funded as a percentage of the total
amount we spend for some other compo-
nent of the criminal justice system, such
as prosecution or prisons.”

—Ron Goldstock, Former Prosecutor
and Immediate Past Chair,

ABA Criminal Justice Section
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Reno recently urged Congress to provide funding
for an across-the-board $75 hourly rate, as Con-
gress itself authorized 15 years ago but never
fully funded. In addition to the issue of hourly
fees, compensation for Federally appointed
counsel is further limited by a $3,500 presump-
tive case maximum, or cap, in felony cases and
by similar caps on investigative expenses and
appeals (see appendix 9).

Other programs have struggled successfully
with parity issues. The Office of the Public
Defender of the State of Connecticut has dollar-
for-dollar parity with prosecutors’ salaries, as
described by the State’s Chief Public Defender
Gerard Smyth. The State legislative debate on
this issue reflected the concern that paying public
defenders less than prosecutors may pose a
constitutional problem. Parity is based on a rough
staffing formula by which the public defender is
allocated two-thirds the number of staff positions
that prosecutors’ offices have. Prosecutor salaries
are determined by union negotiations, then
endorsed by the Public Defender Commission.

In New Mexico, the State Public Defender
Department was suffering significant attrition
when its attorneys took prosecution and other
government jobs because the office could not
maintain parity. The attrition rate in the Albuquer-
que felony unit exceeded 50 percent of the 30
felony attorneys in a single year. State Public
Defender Phyllis Subin began meeting regularly
with the governor’s chief of staff and working
with the State personnel office and personnel
board to develop a market-pricing study of pay
scales for all other State lawyers. She hired an
Assistant Public Defender with a Master’s degree
in public administration and a human resources
officer who had just left the State personnel
office. Together they developed additional mar-
ket-pricing studies vis-a-vis the private bar in
New Mexico and public defenders in neighboring
States. The legislature took note of the program’s
cost-effectiveness as well as the destabilizing

effect and case backlogs across the whole crimi-
nal justice system caused by public defender
turnover. The legislature ultimately enacted the
Balanced Justice Act, providing that, whenever
a new judgeship is created, staffing must be
comparably increased in the public defender and
district attorney offices.

E. Meeting Systemic Challenges in the
Juvenile Justice System

Any successful criminal justice system must
include a firm commitment to a comprehensive
program of juvenile justice, with sufficient re-
sources allocated for performance of the defense
function. Effective intervention with troubled
young people can yield lasting benefits in their
lives and save the system from the enormous costs
and time of dealing with those same people in the
adult courts and correctional systems. Panels on

“Client-centered lawyering works for
the client, who sees himself as somebody
worth fighting for; it works for the
criminal justice system when the public
has confidence that our young people
are being adequately represented and
fairly treated; and it works for public
safety because it translates into less
crime.”

—Jo-Ann Wallace, Director,
Public Defender Service

Washington, D.C.

juvenile justice noted the dramatic shifts in the
issue of indigent defense in the juvenile justice
system in recent years. John J. Wilson, the deputy
administrator of the Justice Department’s Office
of Juvenile Justice and Delinquency Prevention,
noted that the stakes are higher now for juvenile
offenders than ever before, with some 17,000
juveniles transferred to adult criminal courts every
year. He drew on findings of an OJJDP study
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conducted by the ABA and published in 1995, A
Call for Justice, which concluded that “significant
numbers of juveniles were being incarcerated
without benefit of counsel . . . [and] that many
juveniles were not receiving the quality of
representation to which they were entitled.” The
resource issues for juvenile defenders are most
dramatically posed in the study’s conclusion
which stated that the most pervasive problem in
juvenile defense is “exceedingly high caseloads,
with some attorneys carrying 500 cases a year,
300 of which are juvenile cases.” Fees for as-
signed counsel in juvenile cases, too, are a feature
of inadequate resources. Maximum fees of $100
for appointed counsel to handle any juvenile case
in Virginia, for example, are lower than the adult
misdemeanor fee cap of $132 per case.

Defender programs for young people also
suffer from difficulty in the recruitment and
retention of staff attorneys who can provide their
juvenile clients with capable, compassionate
representation. The New York Legal Aid Society
recently reformed its entire organization to more
effectively serve its clients. Under the leadership
of Columbia Law School Professor Jane Spinak,
and with advice from an outside consulting firm,
each Juvenile Rights Division (JRD) office in the
five boroughs of New York reorganized itself into
what were called “delinquency teams.” Teams
were composed of the attorneys, social workers,
support staff, and parents of JRD clients. “What
that meant,” said Professor Spinak, “was that
there was greater joint staff decisionmaking;
there was clearer identification of client needs;
and there was greater openness to a team model
of representation to identifying what the lawyers
do, what the social workers do, what parents can
do, what support staff does.” The lawyer team
members sought more training, and the appeals
unit of the office provided backup, especially on
delinquency issues, thereby permitting the office
to bring back greater use of impact litigation.
Perhaps the strongest sign of its success was that

the new JRD design was later emulated by family
court judges as a model for court restructuring.

JRD also presented another aspect of resource
collaboration in juvenile defense. Working with
the law schools at New York and Columbia
Universities, JRD is collaborating on employing
law students from clinical programs in innovative
ways. Whereas students normally work on a
single case or small numbers of cases in a typical
clinical program, the focal point of this experi-
mental collaboration, said Monica Drinane,
Professor Spinak’s successor at JRD, “is to learn
what a public interest law practice is and also to
be doing things that help the public interest
lawyers manage their large caseloads more
effectively and comprehensively.”

A new collaboration with juvenile defenders
is being forged by the Department of Justice’s
Special Litigation Section of the Civil Rights
Division. The Special Litigation Section works
under two mandates regarding juveniles: the 20-
year-old Civil Rights of Institutionalized Persons
Act (CRIPA), 42 U.S.C. §1997 and the Violent
Crime Control and Law Enforcement Act of
1994, 42 U.S.C. §14141 (see appendix 12). There
are more than 1,000 juvenile detention and
correctional facilities nationwide, according to
Section Deputy Director Robinson Frohboese,
with more than 0.5 million juveniles detained in
the past year. Two-thirds of these juveniles are
minority children, a proportion vastly in excess of
their representation in the Nation’s population.
Some 60 to 70 percent have mental health needs
of some sort, and the vast majority come from
low-income families. With 21 attorneys, the
Special Litigation Section is stretched thin with
current investigations of juvenile facilities in 8
jurisdictions and active monitoring of settlement
agreements in 66 facilities.

In Louisiana, the section is actively involved
in conditions litigation in four secure confine-
ment juvenile facilities, including the Tallulah
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Correctional Center for Youth in Madison. The
director of the Juvenile Justice Project of Louisi-
ana, who is working with the section on the
Tallulah litigation, noted that “Louisiana now has
the distinction of being the only State in the
country where Justice had to actually file a
lawsuit under CRIPA.”

The section is also in the preliminary stages
of exploring the use of Federal law to identify the
inadequacy of defense representation for juve-
niles. Although exploratory at the time of the
National Symposium, such litigation, were it to
occur, would be part of an increasing number of
litigative challenges to the systemic inadequacy
of indigent defense services, but the first such
systemic litigation to be pursued by Federal
prosecutors.

Another effective collaboration for juvenile
defense is the use of mental health experts with
special expertise in working with children. A
clinical psychologist who often collaborates with
defenders in juvenile cases, Marty Beyer, told
symposium attendees that juvenile competency is
not the same as that of adults, which is only
based on mental illness or low IQ. Instead,
juvenile incompetency may be based on immatu-
rity, including children’s “lack of long-range
perspective; their difficulty in seeing more than
one choice at a time; their problems in trusting
adults; their moral code that says the absolute
wrong thing to do is to snitch, which is just an
adolescent loyalty form of morality; their serious
misunderstandings of defense counsel’s role;
their not seeing legal rights as entitlements
because of childhood experiences; and their
learning disabilities.”

Dr. Beyer urged a “reframing” of arguments
by child advocates. When children return again
and again to juvenile court, she suggested, atten-
tion should be given not only to the child but to
the lack of services that followed previous arrests.
Steve Harper, creator of the Sentencing Advocacy
Project for juveniles in Miami, Florida, urged

deeper collaborations of defenders with
psychologists. Defenders need to use mental
health experts before trial, not only to help them
evaluate their juvenile clients, but to advocate.
The clinical expert can go with the defender to
the prosecutor’s office to explain the full psycho-
logical framework of the accused juvenile to the
prosecutor.

Additional innovative approaches to enhanc-
ing resources and building collaborations in the
juvenile justice area are discussed in Section IV,
Collaborations: Indigent Defense as a Full Partner
in the Criminal Justice System, including coordi-
nated transfer of juveniles to adult criminal courts
in the Baltimore Youthful Defender Unit; holistic
sentencing advocacy for children in Miami; early
entry of social workers in the Maryland Detention
Response Unit; and postadjudication advocacy for
children in Kentucky.

F. Developing Standards for Indigent
Defense Programs

National standards for indigent defense are
comprehensive, dealing with virtually every
aspect of representation, as well as the recom-
mended structures for defense services. State and
local jurisdictions increasingly have adopted their
own versions of standards for defense representa-
tion and defense systems, much as local ethical
and disciplinary rules are adopted from national
models (see appendix 8). However, many State
and local indigent defense systems either have

“You’ve got to have enough confidence
in yourself and in your office to say that
we are as good as you all. And we are
going to be a part of this, and you’ve got
to treat us as equals, and they eventually
will.”

—Karl Dean, Public Defender,
Nashville, Tennessee
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not adopted local standards or have not taken full
advantage of those standards that do exist.

The first national standards for indigent
defense were developed almost 30 years ago by
the National Advisory Committee on Criminal
Justice Standards and Goals, appointed by Attor-
ney General Richard Kleindeinst. Those stan-
dards were followed by the publication of the
Institute for Judicial Administration/American
Bar Association Standards Relating to Juvenile
Justice. Dennis Keefe, Lancaster County public
defender in Lincoln, Nebraska, and chair of the
Bar Information Project of the American Bar
Association, noted that although national stan-
dards are not binding on any State or local pro-
grams, national and local standards have served
widely as both “minimums” and “models” in
court decisions, statutes, court rules, and indigent
defense service contracts. The Law Enforcement
Assistance Administration in the 1970s required
any applicant for indigent defense funding to
implement the requirements of Argersinger v.
Hamlin, the U.S. Supreme Court case extending
the right to counsel to any misdemeanor case
involving a potential loss of liberty, and follow
the caseload standards of the National Advisory
Commission. In 1998, an ABA resolution called
upon all States, bar associations, and courts to
adopt enforceable standards relating to the opera-
tions of indigent defense systems and to make
substantial compliance with those standards a
necessary predicate to funding.

A good example of the effective use of stan-
dards is in Indiana. The Indiana Public Defender
Commission proposed, and the State supreme
court adopted, a rule on capital defense, Indiana
Criminal Rule of Procedure 24, which drew
heavily from prevailing national standards on the
provision of defense services in capital cases. As
explained by Indiana Law School Dean Norman
Lefstein, chair of the Public Defender Commis-
sion, the rule requires two qualified attorneys and
sets forth experiential requirements for lead
counsel as well as co-counsel. It also requires

continuing legal education (CLE) for capital
defense representation, with a minimum of 12
hours of experience within 2 years of the date of
appointment. A special duty is imposed on judges
to assess the defense lawyers’ workload to deter-
mine whether the lawyer can handle the capital
case, and the lawyer is also required to assess
workload. A public defender cannot be appointed
in a capital case if the defender, at any time
during the pendency of the capital case, has more
than 20 open felony cases, and no felony case can
be set for trial within 30 days of the date of trial
in a capital case. Lawyers are paid $70 an hour, in
and out of court, with no cap on fees, and counsel
must be provided with adequate funds for investi-
gative, expert, and other services necessary to
prepare and present an adequate defense, includ-
ing the sentencing phase. In Indiana, as discussed
above, compliance with standards is a condition
of State funding in both capital and noncapital
cases.

G. Building a Capacity for Using
Technology

Case management, computerization, and
technology issues all are aspects of long-term
program stability for indigent defense services
and are increasingly critical to the fast, efficient,
and cost-effective processing of cases—not only
by the defender program but by the criminal
justice system. A significant problem is that many
defender programs lack technology altogether.
This section describes some of the innovations in
technology by indigent defense programs and
summarizes new partnerships between defenders
and other justice system components.

Significant technology innovation and assis-
tance comes from the Federal Government. OJP
General Counsel Paul Kendall described a major
OJP initiative to develop an intergovernmental
justice information protocol that would permit
information sharing among all components of the
criminal justice system. Indigent defense services
are included because the Omnibus Crime Control
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and Safe Streets Act defines “criminal justice”
as “activities of the courts having criminal
jurisdiction and related agencies, including, but not
limited to prosecutorial and defender services.”

Today, OJP spending on technology integra-
tion has three targets identified by Attorney
General Reno. First, it seeks a greater measure of
cooperation between Federal, State, and local
governments and private industry. Second, it
seeks to prevent “smokestack” development,
whereby isolated and unlinked efforts of indi-
vidual agencies occur but no information is
shared among agencies or across jurisdictions.
Third, it draws attention to privacy and security
concerns as systems grow larger and more inte-
grated. The overall objective is to improve the
effectiveness and fairness of the criminal justice
system through better information sharing.

staff, they found duplicate data entry was
frequent and delays in information transfer were
chronic. Their solution was to put out bids for a
computer company to provide the whole system
with hardware and software that would eliminate
duplicate data entry, increase accuracy of infor-
mation, and make the system run smoother. The
initial contract, signed in October 1994, was for
nearly $6 million.

Three basic components exist in the system
now. There is a module, or data packet, for the
sheriff’s department, the clerk, the State attorney,
the public defender, and the corrections depart-
ment. Access to data in the system is provided to
each agency based on its role in the criminal
justice process; some information may be kept
confidential based on role division. The public
defender office has added systems for conflicts
checks and mental health issues. The system
permits the sheriff to enter standard data every
time a person is arrested. After using those data,
posted to networked computers, to conduct intake
at the State Attorney’s Office, the information
is passed through the network to the public
defender’s office, where the intake staff can click
on the entered data. The office decides whether to
accept the case for assignment and, if accepted,
passes the file on to the attorney’s desktop com-
puter. A single body of baseline data is consis-
tently kept throughout this process. Future
possibilities include the use of scanned docu-
ments and electronic signature, which would
significantly reduce paper pleadings.

H. Establishing Case Management

Case management approaches in defender
programs can vary widely. The approaches to case
management and work overload in New York
City’s Legal Aid Society and Miami’s Dade
County Public Defender programs could not be
more different. One of the most sophisticated case
management systems in a large defender office is
that of the Legal Aid Society of New York, which,
despite its size and longevity, has only recently

“Information technology has changed
and will continue to change the para-
digm of our current notions of the
practice of law. It will change your office
and the criminal justice system in almost
every way imaginable.”

—Jeff Gale, Chief Deputy State Public
Defender of California

In addition to nationally coordinated efforts
of technology collaboration, local programs have
shown great skill and creativity in implementing
technology integration. In the 12th Judicial
Circuit in Sarasota, Florida, as described at the
symposium by Toby Hockett, chief assistant
public defender, and Janice Lovern, executive
director, State Attorney’s Office, who collabo-
rated on the project at the request of the chief
judge of the circuit, meetings began with the
circuit’s court clerk, the sheriff, the State attorney,
and the public defender (see appendix 10). Their
mission was more efficient operations through
systemic approaches. After surveying the office
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begun systematic development of a predictive
case-weighting system. The model was developed
because of two significant shifts in the organiza-
tion’s structure in the past 5 years: a downward
spiral of funding in a competitive market for
defense services and a dramatic shift in the office’s
caseload toward misdemeanors. The Legal Aid
Society maintained data that counted and mini-
mally tracked only assignments and dispositions of
over 2 million cases during the prior 10-year
period, but it needed a system that would permit
predictive decisionmaking for staffing and budget-
ary purposes.

The Legal Aid Society decided to track three
primary elements of cases: first, the size of the
entire pool of indigent defendants in New York
City; second, the number of anticipated misde-
meanor and felony arraignments that went to the
office from that pool; and third, its staffing
resources to deal with those assignments.
Michelle Maxian, attorney-in-charge, Criminal
Division, called the resulting system “an interac-
tive computer model that is premised on variable
assumptions and actual past performance for the
past 3 years that predicts, within a range of
reliability, what our intake and caseload will be
for the next 12 months.” That information is
available for estimates of anything from one
attorney’s caseload to estimates of caseloads for
the entire division of 400 lawyers. She noted that
any system that is developed must be simple.
“The more sophisticated your use of the data, the
less related it is to what I can ballpark as a man-
ager . . . . And to the extent that it seems unreal, it
also seems unreliable to me.”

With the new system in place, David
Newhouse, an outside consultant working on
computer issues in the office, noted that the office
was able to anticipate that if it had 4 “fully
certified” felony attorneys in court every day,
those attorneys would pick up an average of 4.6
felonies and 5.4 misdemeanors per day. Although
there are some seasonal variations in caseload

and some distortions caused by particular events
such as higher arrest rates in some locations, the
system is accurate over time. The new system has
been operating for about a year. During the last
fiscal year, estimates were accurate to within 3 or
4 percentage points when compared with the
actual work of the office.

Bennett Brummer, the public defender for
Dade County, Miami, Florida, had a more hard-
line perspective on case management. “What
works out there,” he argued, “is raw political
power.” From his perspective, case management
must be seen from both the management and
litigation points of view. His response to case
overload, when it first occurred in 1989, was to
visit the chief judge of his circuit and ask the
judge what to do with the excess cases that his
office could no longer handle. Although that
request resulted in new staffing for the office, the
problem of case overload continued. He returned
to the judge with the same issue, and this time
told the judge that his office would have to
consider motions to withdraw due to case over-
load. Although the judge ultimately must decide
the limits on caseload, the threat of litigation may
be necessary to accomplish caseload limits.

This view comports with prevailing national
standards, which contemplate refusal of addi-
tional appointments. Standard 5–5.3 of the ABA
Standards on Providing Defense Services says
that defenders “must take such steps as may be
appropriate to reduce their pending or projected
caseloads, including the refusal of further ap-
pointments” when that caseload “will lead to the
furnishing of representation lacking in quality or
to the breach of professional obligations.” The
commentary to that standard states that in a
defender program with excessive workload,
“additional cases must be refused and, if neces-
sary, pending cases transferred to assigned coun-
sel.” National Study Commission Guideline 5.1
urges setting maximum pending workload limits
for defender offices, with suggested criteria to
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determine if workload is excessive. Drastic steps
such as refusal of appointments, withdrawal from
pending cases, or the threat of litigation on

caseloads have sometimes been the last resort of
severely overloaded defender services programs.
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IV. Collaborations: Indigent Defense as a Full
Partner in the Criminal Justice System

Several initiatives have attempted to make the
best use of limited justice system resources by
implementing projects that depend on collabora-
tive interagency planning. This section provides
descriptions of successful programs.

A. Criminal Justice Coordinating
Committees: Los Angeles County,
California, and Fulton County, Georgia

 The Los Angeles County Criminal Justice
Coordinating Committee was created by the Los
Angeles County Board of Supervisors in 1981 to
provide a forum for improving the efficiency and
the effectiveness of the justice system by bringing
together leaders from each of its components.
The committee’s 40 members include traditional
actors in the criminal justice system as well as
city officials, educators, directors of the mental
health and alcohol and drug programs, and
representatives from Federal law enforcement
agencies (see appendix 15).

The committee operates in one of the largest
urban jurisdictions in the United States. The 5-
member county board of supervisors controls an
annual budget authority of more than $13 billion.
Michael P. Judge, chief public defender for the
County of Los Angeles, runs a countywide
operation with 40 offices and more than 600
lawyers; the chair of the board acts as his imme-
diate supervisor. The Criminal Justice Coordinat-
ing Committee, in turn, operates with about 30
different subcommittees and working groups.
Representatives from the public defender office
serve on all of these subcommittees. The public
defender’s office has held a seat on the committee
since its inception. In describing his vision for the
role of indigent defense representatives in the

committee’s operations, Mr. Judge said that he
seeks “a dynamic kind of collaboration, the
notion that the public defender can and should be
a leader in the process, bringing our values and
perspectives to the criminal justice initiatives that
do occur. My vision is not to expand my office
unless it’s absolutely necessary. My vision is to
achieve better outcomes.”

Mr. Judge believes that the committee’s best
program has been the drug treatment program run
in conjunction with the drug courts. The role is
not the classic adversarial one for the defenders,
but the design of drug court permits defenders to
be, in Mr. Judge’s words, “responsible for life
outcomes.” He points to the fact that Los Angeles
developed the quickest settlement rate in drug
felonies in the Nation, in some instances within 2
days of arrest. The quick settlement allows clients
to gain access to diversion and treatment pro-
grams that provide longer term solutions for
them. The defender office also was able to have
an effective impact on a diversion program from
the three-strikes law in California. Another recent
success came in the area of domestic violence
courts. The public defender program obtained a
grant to hire licensed clinical social workers to
identify community-based resources and gain
access to them for the office’s clients.

The committee also provided a forum for the
public defender to resist undesirable initiatives,
such as proposals for nonunanimous and 6-person
juries, elimination of  juries in cases with a
punishment of 6 months or less, professional
jurors, and a proposed option for prosecutors to
eliminate the potential of jail time from lesser
misdemeanors, which would therefore eliminate
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not only the right to a jury but also the right to a
counsel.

The justice system budget for Fulton County,
Georgia, is the largest aggregate budget in the
county (see appendix 16). What became the
Fulton County Justice System Coordinating
Committee, however, grew not from a general
effort to coordinate the various components of the
justice system, as in Los Angeles, but from a
single issue: shortcomings in the public defender
office.

Steve Kinnard, now chief circuit mediator for
the 11th Circuit Federal Court of Appeals in
Atlanta, served from 1991 to 1998 as facilitator
for a group that became known, in 1995, as the
Fulton County Justice System Coordinating
Committee. In October 1990, an outside consult-
ing group came in at the request of the Fulton
County Superior Court and the county manager
to analyze and write a report on the operations of
the public defender program of Fulton County.
The report concluded that the indigent defense
system was “disjointed and fragmented, there was
a lack of communication and coordination among
the various agencies, the attorney caseloads were
way too high, and the office was underfunded.” It
urged an emergency appropriation for the office
and appointment of a Blue Ribbon Committee by
the president of the Atlanta Bar Association to
look into the situation and make further recom-
mendations. The Fulton County Justice Commis-
sion was the result of those efforts.

The commission had 21 members, named by
the Atlanta Bar Association. In March 1991, it
began its work, meeting not only about the public
defender’s office but also about Fulton County
criminal justice issues in general. It met with the
county commissioners, noting that the public
defender office’s budget at the time was less than
$1.8 million. The county commissioners told the
commission to go to the State for funding, an
effort that proved unsuccessful. However, the
commission’s local negotiations with the Budget

Subcommittee of the County Commission
resulted in a 1992 budget that raised salaries of
all public defenders. Over time, the budget
increases for the public defender program contin-
ued, and today the office’s budget has climbed to
about $5.5 million.

Between 1992 and 1995, a growing group of
criminal justice officials, known as the Fulton
County Justice System Ad Hoc Committee,
continued to meet monthly to discuss budgets for
the public defender and justice system operations
in general. “People began to understand the
problems of the other components,” Mr. Kinnard
noted. “They began to develop a common lan-
guage.” No such dialogue had taken place before
in the justice system, particularly between public
officials and criminal justice participants. In
October 1995, the Fulton County Justice System
Coordinating Committee was institutionalized to
implement a master plan for the county’s justice
system. The new coordinating committee, now
made up of representatives from 19 city, county,
and State agencies, publishes press advisories and
a monthly newsletter and is developing a compre-
hensive case management system with outside
consultants. It has developed various teams
studying preindictment issues, postindictment
issues, clerk’s office support, forms, data man-
agement and information, and backlog reduction.
During the past year, the committee allocated
approximately $2 million for a new pretrial
services unit and another $2 million for a new
complaint room for the prosecutor’s office. The
program received its full budget request of $19.6
million for fiscal year 1999, after receiving only
$4.2 million of an $8 million request in 1998.
The committee has attracted more than $28
million for new projects to date, 96 percent of
which are locally funded.

B. Defending Juveniles Charged as Adults:
Maryland and Chicago

 Juvenile transfer to adult courts experienced
a precipitous rise in the past decade. In the past
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8 years, 40 States expanded transfer, lowered the
age for transfer, or expanded the categories of
offenses making juveniles eligible for transfer to
or for original jurisdiction in the adult court. The
State of Maryland and the city of Chicago have
developed successful collaboration strategies to
deal with this trend.

The Youthful Defender Unit in the Maryland
State Public Defender Office in Baltimore was
created in July 1995 and is staffed by two attor-
neys. It was created when Maryland law was
changed to require that a much broader category
of juveniles be prosecuted in the adult courts. In
attempting a systematic response to the problem,
the original goal of the unit was total vertical
representation—that is, once one of its lawyers
becomes involved in a juvenile case, that lawyer
follows it wherever it goes, throughout the adult
or juvenile process. The unit’s attorneys are
allowed discretion in limiting caseload to permit
the movement with cases that vertical representa-
tion requires.

Collaboration with others in this newly
revised process grew out of another mandate to
the Youthful Defender Unit. The unit was charged
with examining the process by which new cases
were being handled, and if defects or shortcom-
ings in the system were discovered the unit’s
supervisor, David Addison, was allowed to work
on those issues as well. As Mr. Addison worked
in the system, he discovered that there were
significant delays in the process of consideration
of motions to transfer cases out of the adult
courts and back to juvenile court. To attack the
problem, he had an undergraduate intern from
Johns Hopkins University develop a timeline of
how long it took for each link in the consideration
of such motions to be accomplished. If the law
had been followed, 2 months should be required
from the time the case came to circuit court until
it was ready for a transfer hearing. The study
showed, however, that the actual time was 7
months to 1 year. This was a serious shortcoming;

time is crucial when dealing with juveniles
because one of the criteria for deciding whether
transfer is appropriate is age and delays work to
the prejudice of clients who may age a year
before being heard.

As a result of the unit’s findings, the Ad Hoc
Task Force on Juvenile Transfers was created.
The task force was made up of Mr. Addison, the
judge in charge of the Criminal Division, and
representatives from the Medical Services Office,
the Department of Juvenile Justice, the clerk’s
office, and the State Attorney’s Office, particu-
larly its Juvenile Court Division. Working to-
gether, the group members came up with several
innovations. First, they devised a standard motion
to trigger the request for transfer. Second, they
modified the form used by the Medical Services
Office to include more useful information for
them and for other recipients of the report. Third,
all motions were filed directly with the judge,
rather than with the clerk, so that copies could be
sent from there to the clerk, the Department of
Juvenile Justice, and the Medical Services Office.
In certain expedited situations involving vulner-
able juveniles detained in adult facilities, the
process of transfer to a juvenile facility can be
completed in as few as 7 days.

In Chicago, there are two significant
difficulties in getting information about children
threatened with transfer to adult proceedings,
according to Carl Bell, a psychiatrist and presi-
dent of the Community Mental Health Council.
First, the juveniles are likely to have multiple
problems and may be involved with several
agencies such as public health, family services,
police departments, and schools. The problem of
getting accurate and complete information about
children for court assessments by doctors is
daunting. Second, the reports that are provided by
social services and psychiatric evaluative person-
nel are often filled with what Dr. Bell called
“psycho-babble” and are not helpful to the court
in assessing a course of action.
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Dr. Bell suggested two collaborations for
defenders: to work closely with mental health
centers and schools of psychology to get better
evaluations of their clients and to work with
treatment providers to develop alternatives to
punishment for children. In Chicago, defenders
and doctors are linking clients with specially
trained youth officers—not line police officers
but people trained in children’s issues and vested
with significant discretion to implement pro-
grams with public schools, probation, social
services, mental health, and family services.
When the child leaves the police department,
someone will follow up to make sure that the
child and his or her family receive useful ser-
vices. According to Dr. Bell, research shows that
such linkages help prevent the child from re-
peated delinquent behavior.

C.  The Arizona Fill the Gap Program

Arizona began its Fill the Gap Program in
1997. The “gap” refers to a gap that has devel-
oped in resources and programs for the criminal
justice system’s middle component—the courts,
prosecutors, defenders, clerks, and other adjudi-
cation system employees—in the face of recent
major infusions of State and Federal funding for
the beginning and end of the system—police and
corrections. Extra funding at both ends of the
system leaves the middle weakened (see
appendix 13).

Judges organized an initial meeting about the
project with the Attorney General’s Office, the
county attorneys, the public defender office, and
the judges and their clerks. Group members first
discussed their common problems, then devised a
plan to go to the Arizona legislature for additional
funding. They proposed a program that would
appropriate $19.5 million from the general fund
to “reengineer” the court system in all counties
and reduce case-processing time.

The overloaded Arizona courts found that the
average time to process a case from arrest to trial

had increased from a statewide average of 195
days in 1991 to an average of 290 days in 1977.
The goal of the Fill the Gap Program was to
reduce the average time to trial to fewer than 100
days for 90 percent of the cases and to 180 days
for the remaining 10 percent. Case delay, it was
argued, affects all of the actors in the criminal
court. Defendants languish in overcrowded
facilities with no treatment or rehabilitation;
victims are affected by increased stress and
frustration from lengthy waits for outcomes;
prosecutors, defenders, and court workers are
plagued by excessive caseloads; and court clerks
drown in a sea of paperwork, averaging 25,000
pages of new documents a day in Maricopa
County alone. And the cost to taxpayers for
additional time of incarceration of those awaiting
trial is approximately $40 a day for each inmate.

The legislature rejected the program’s large
funding request and instead provided initial
funding for the program of about $350,000,
permitting it to proceed in 7 counties. Arizona
Supreme Court Justice Charles Jones gave an
example of what reengineering would look like in
a typical county. First, it required a commitment
of cooperation and hard work among all of the
criminal justice agencies. Second, an expert
consultant was retained to help the judges with
case management. Third, firm dates were estab-
lished for significant events in each case, which
were to change only under “extreme good cause.”
Justice Jones asserted that these dates were held
firm while still maintaining constitutional protec-
tions for criminal defendants. Meg Wuebbels,
from the Maricopa County Public Defender’s
Office, noted that although the trial rate in her
office had gone up dramatically in each month,
the win rate in the office held steady at about 40
percent after commencement of the new system.
Fourth, systems were automated to provide all
participants with consistent, more current
information.

Justice Jones noted that the average number
of days served prior to trial dropped from 173 to
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55 in Coconino County over a 4-year period. But
he concluded that there are obvious limitations to
what reengineering can do without the broader
financial and human resources necessary to
improve the court system in all respects and that
ensuring funding for the Fill the Gap Program is
always a challenge.

D. Public Defenders and Drug Courts:
Montana, California, Connecticut,
Florida, and Oregon

Public defenders from Montana, California,
Connecticut, Florida, and Oregon discussed the
ways in which collaborations had occurred in
treatment drug courts, an increasingly popular
alternative to traditional adjudication in drug
cases. Such courts present real challenges to the
traditional adversarial role played by defense
counsel but create opportunities for defenders to
play a role in devising long-term positive direction
to their clients’ lives. On the whole, defenders find
that the benefits to their clients, such as dismissal
of charges and life-changing treatment, outweigh
the risks of a change in the lawyers’ role.

Margaret Borg, chief public defender in
Missoula, Montana, has been working with drug
courts for about 2 years. A local judge was the
first proponent of the treatment drug court.
Participants in the Missoula program, other than
the defendant, are the judge, the prosecutor, the
public defender, and a youth court representative,
either a case manager or a probation officer
dedicated to the court. As design of the program
progressed, Ms. Borg became aware that the
treatment option would require compromises of
traditional adversarial roles, not only her own but
those of the prosecutor and judge as well. She
was willing to change her role so that treatment
options would made available to her clients. “I
have always thought,” she said, “that treatment
was a very important component and a very
underplayed resource in our youth system.” She
felt that, in the long run, she did not have to make
many serious concessions because the prosecutor

was willing to implement preadjudication proce-
dures for admission to the treatment program.
“All of our kids that are in the drug court,” she
said, “enter denials and go through the program.”

James Egar is the Yolo County public de-
fender in Woodland, California, by his own
account a small, relatively poor county of about
150,000 people (see appendix 18). When he
arrived, the county had no juvenile drug treatment
facilities. After obtaining a modest grant from the
county of $40,000 for drug-testing and related
services, interested participants were able to put
together a volunteer network. Mr. Egar built
partnerships by working closely with the sheriff,
participating in ethnic diversity training for the
sheriff’s deputies, training local law enforcement
officers how to testify, speaking to local civic and
school groups, and building alliances with na-
tional groups such as the National Drug Court
Institute. The National Drug Court Institute
provided national data showing that participants
in drug court programs experienced an 80-percent
success rate, with success defined as completion
of treatment and no further contact with the
courts. Mr. Egar rejects the concern that drug
courts require defenders to sell out clients. Work
in the drug courts requires a different approach to
advocacy, but successful completion of the
program can be as important as a successful
defense and acquittal in court because the attor-
ney actually helps to change the defendant’s life.
The “social worker aspect” of defense in drug
court, he suggested, “should not be spoken of
with embarrassment but with pride, boasting that
you’re doing the finest work in criminal defense.”

In New Haven, Connecticut, a drug court was
started 3 years ago as a result of State legislation
introducing drug courts in five locations across
the State. Assistant Public Defender James Chase
described the operation of the drug court in New
Haven. The drug court accepts cases involving
felony and misdemeanor defendants, excluding
violent criminals and drug sellers. Participants
enter treatment programs lasting from 12 to 15
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months, depending on how well they respond.
The drug court also helps with housing and other
social programs and permits home visits by
police. Because of Mr. Chase’s concern about
letting police officers into his clients’ homes, the
New Haven program gives advance notice of
police visits. Mr. Chase expressed respect and
trust for the judge and prosecutor who work with
him and his clients in the drug court. Even the
police have become willing participants. After 3
years of participation in the program, Mr. Chase
concludes that the drug court is a success. “My
view as a public defender has to be a long-term
view,” he said. “I need my drug court clients to
succeed.”

Theda James is Misdemeanor/Juvenile Bu-
reau chief in the Office of the Public Defender in
Tampa, Florida. She works with a voluntary,
prediversion juvenile drug court. A contract for
participation is signed by the parent, the child, the
prosecutor, and the defense attorney. For all of
the participants, training in the model is crucial
because adversarial style is sacrificed to a coop-
erative effort to ensure the client’s success.
Treatment is the focal point. She concludes that
“if a child completes this program, then we’ve all
won.”

Paul Newton is a staff attorney with the
Metropolitan Public Defender’s Office in Port-
land, Oregon. He is supervisor of Portland’s adult
drug court and the community court. After some
resistance to abandonment of adversarial repre-
sentation of his clients, he found that he could
figure out ways to present his position without
litigating. Now his narrow goal is dismissal of the
charges because, if clients succeed in either
community court or drug court, their cases are
dismissed. From a broader perspective, however,
he is trying to get and keep clients out of the
system. “I’m trying to keep them out of a system
that dehumanizes, humiliates, and treats them
badly,” he said.

E. Detention and Sentencing Advocacy for
Juveniles: Baltimore and Miami

Defender programs representing juveniles
often embrace a more holistic philosophy based
on the premise that children are fundamentally
different from adults in all ways: socially, emo-
tionally, cognitively, and developmentally. It is
not enough, said Patricia Puritz, director of the
Juvenile Justice Center of the ABA, to merely
represent children. “You really have to get to
know who your client is,” she said. Defenders
must ask themselves, “who is this child before
you?”

In juvenile detention facilities in Maryland,
children are generally locked in their rooms and
receive poor educational services inside the
facility. About 80 percent are represented by the
public defender. The Detention Response Unit of
the Office of the Public Defender in Baltimore,
Maryland, was created to deal with children who
are detained not because they are accused of
serious crimes but because they are bothersome.
These juveniles, said Mary Ann Scali, an attorney
and social worker with the unit, “who have gotten
into a fight with their sister and the parents called
the cops; their mom got a new boyfriend and
decided that she didn’t want the child at home
any more; a girl who decided that she needed to
steal diapers for her baby; or girls who don’t want
to be home because they can’t get along with
either of their parents.”

The unit was designed to deal with two
related issues: the overrepresentation of minori-
ties in juvenile facilities and the provision of
effective assistance of counsel to detained juve-
niles. Funding for the program came from a joint
grant proposal by the public defender office and
the Juvenile Justice Advisory Council, under
which the public defender hired an attorney and a
social worker to work specifically on these two
issues. Later, the grant was doubled to two social
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workers and two attorneys working in all of the
juvenile facilities statewide. One of the benefits
of collaboration with the Juvenile Justice Advi-
sory Council is that its name gives public defend-
ers and social workers immediate access to
clients in any facility.

By having the kind of early intervention the
Detention Response Unit can provide, Ms. Scali
said the attorneys are able to gain the trust of the
child and provide a much-needed service. “Hav-
ing the child removed from the facility and
actually wrapping those community-based ser-
vices around them and putting them back in a
better environment makes a huge difference,” she
concluded. “We see many fewer of our clients
coming back” (see appendix 17).

Florida law permits the prosecutors unfettered
discretion in the transfer of children as young as
14 from juvenile to adult court, and a grand jury
can indict at younger ages. As a result, Steve
Harper, a Dade County public defender, said that
in the Miami Public Defender’s Juvenile Section,
a separate unit in the public defender’s office,
they now have about 1,300 cases transferred
from the juvenile to the adult system. The office
represents children ranging in age from 11 to 17.
Although the adult court assumes jurisdiction, in
a number of cases the child can be sentenced as a
juvenile, and transfers back to the juvenile court
can occur on a negotiated plea.

Working from the premise that the mandate of
the office is not just to provide representation but
to try to have meaningful effects on the lives of
clients, the program obtained more than $100,000
in grants from BJA to fund two social workers
and a full-time lawyer who, in addition to two
attorneys contributed by the office, worked with
outside consultants hired to put together a juve-
nile sentencing project.

The program has assessment, advocacy, and
programming components. The initial objective

of the program is to get a clinically based assess-
ment of children transferred to the adult system.
“We wanted to provide a very comprehensive and
thorough assessment of who they are, what they
need, what their strengths are,” said Mr. Harper.
The office then proposes a sentencing outcome
for the child that includes a recommendation for a
particular program. Of the 1,300 juveniles who
were waived in during the past year, only 23
received juvenile sanctions in the adult system, a
result that supports the need for the sentencing
advocacy program.

Marty Beyer, a clinical psychologist from
Great Falls, Virginia, who has worked with
children and families in the juvenile justice
system for more than 20 years, discussed issues
of adolescent development, offering not just new
strategies but new moral insights into defender
representation in that context (see appendix 14).
Dr. Beyer urged a developmental perspective in
juvenile representation. These theories can be
applied at waiver hearings, at the hearing or trial,
or later at the dispositional stage. Overall, the
developmental perspective holds that children do
not think in the linear style of adults. First, she
said, “adolescents don’t anticipate. They don’t
plan well. They have a lot of accidents because of
their cognitive, not their intellectual, limitations.”
Second, children take a lot more risks than adults.
Third, adolescent thinking can be inflexible.
Adolescents only have the capacity, she asserted,
for a “plan A, not a plan B.” In addition, adoles-
cents have not completed their moral develop-
ment. Loyalty and fairness are the moral rules
that kids operate by, and loyalty is the stronger of
the two. She finds that one of the most difficult
things to assess is a child’s remorse. “It’s too
easy,” she concluded, “to take at face value a
kid’s lack of shame and not recognize that their
ability to talk about their victim has to do with
their feelings of guilt and their immaturity in
handling those guilt feelings rather than a lack of
remorse.”
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F. The Tennessee Weighted Caseload
Study

The Tennessee General Assembly created a
statewide system of public defense in 1989.
Before that time, the two largest cities, Memphis
and Nashville, had locally funded public defender
programs whereas the rest of the State used
assigned counsel. After a successful pilot project
creating four new public defender offices in the
State promoted by the Tennessee Bar Association
in 1986, the legislature was convinced that a
public defender system would provide more
systematic defense services and hold down costs.
As originally adopted, the legislation created
staffing levels defined by statute as one-half the
number of attorneys in the district attorney’s
offices.

But from the start, public defender caseloads
were a major problem. In 1991, caseloads rose 26
percent, mostly because the office had been given
appellate as well as trial responsibility for cases.
In 1992, it had risen to crisis levels: 653 cases per
attorney, including all types of cases from felony
to misdemeanor and appeals. As described by
State Public Defender Andrew Hardin, the pro-
gram had two significant methods by which to
control caseloads: conflicting out and work
stoppage. The first alternative was of limited
utility, so the second alternative finally was
invoked by the Knox County public defender in
1992, when he decided that his office could not
take any more cases and render effective assis-
tance of counsel. The trial judges shut down the
general sessions courts from public defender
representation and started appointing everyone in
Knox County who had a law license, including
U.S. Senator Howard Baker and U.S. Department
of Education Secretary Lamar Alexander. After
prominent members of the bar complained of
receiving appointments, the legislature started to
listen.

In part because of the staggering caseload
figures, the legislature gave the office 41

additional full-time attorneys statewide. After
consistent increases in both 1994 and 1995, the
office was able to get help from a Byrne grant to
employ private counsel to handle some appeals.
With a sharp increase in the number of capital
cases in 1996, caseloads again rose to more than
670 cases per attorney. That situation repeated
itself in the 1997–98 fiscal year.

Judges and prosecutors were pressing the
legislature for additional funding. Homicides
and capital prosecutions were creating serious
stresses on small county systems not accustomed
to long and expensive trials. The legislature, tired
of dealing with the three unconnected, apparently
subjective sets of requests, started asking for an
objective, fact-driven formula that could be relied
upon over time to link and project workloads and
budgets for all three agencies. The result was the
agencies’ proposal for a joint weighted caseload
study. To develop a funding formula for equitable
and proportionate funding among the agencies in
the future, all three agencies’ workloads were
examined, incorporating shared assumptions
about the number and type of cases, the workload
weight attached to different types of cases, the
workload capacity of staff, and the inherent
interdependence of all agencies’ workloads.

The Tennessee legislature made clear that
until such a study was complete, there would be
no funding for any additional judicial resources.
An amendment was added in the general appro-
priations act authorizing payment for a judicial
weighted caseload study to be prepared under the
auspices of the State comptroller’s office and
completed by April 1, 1999, in time for consider-
ation during the fiscal year 2000 appropriations
process.

G. Juvenile Defenders and Dependency
Cases: District of Columbia and
Maryland

Defender programs have increasingly taken
on civil matters that grow out of their criminal
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caseload. This happens because there is often a
loss of liberty at stake, because there is no other
agency available, and because the clientele are,
like criminally charged clients, indigent and
entitled to the services of counsel. Examples of
such civil matters are representation of children
and parents in dependency, abuse, and neglect
matters. Although national standards suggest that
defender offices should be limited in their repre-
sentation to proceedings “arising from or con-
nected to the initiation of criminal action against
the accused” (ABA Standards on Providing
Defense Services, Standard 5–5.2), the line
between civil and criminal matters is increasingly
blurred when personal or familial losses of liberty
are at stake.

Attorneys in abuse and neglect matters in the
District of Columbia are controlled by the Coun-
cil for Child Abuse and Neglect (CCAN) program
of the D.C. Superior Court. Director Lori Parker
and her 3-person staff administer CCAN as a
branch of the Family Division. About 400 attor-
neys take cases as assigned counsel, representing
parents and children in abuse and neglect cases.
For the past 3 years, an average of 1,500 petitions
for abuse and neglect have come into the D.C.
Superior Court. Children are automatically
entitled to counsel, but parents must prove finan-
cial eligibility. She estimated that 95 to 99 per-
cent of the parents qualify for counsel, even
though income and asset levels to qualify for
appointment are very low. The program never has
a problem with recruiting new attorneys, who are
required to participate in a 2-day training pro-
gram and 16 hours of continuing legal education
a year. They also hold bimonthly brown bag
lunch training sessions on areas most desired by
the panel attorneys.

Lawyers for children are guardians ad litem,
and counsel must agree to represent either party
in proceedings. Every year, the program brings
on about 50 to 60 new attorneys. Lawyers in the
program are affiliated in the Family Trial Law-
yers Association. Whereas recruiting and training

new lawyers is fairly easy, maintaining attorneys
on the list and holding them accountable is more
difficult. The D.C. Bar has no formal continuing
legal education requirements, so attorneys in the
program resist more rigorous standards.

The Maryland public defender initially took
cases of parents in abuse and neglect proceedings
if they met financial eligibility guidelines. Some
90 to 95 percent were indigent. However, the
number of clients rose and the State never supple-
mented the office’s budget for this representation,
so the program asked to be relieved of representa-
tion of abuse and neglect matters because they
were not part of the office’s statutory mandate.
The office agreed to take on the cases when the
government supplemented the budget, and in
1991 the office set up the Children in Need of
Assistance (CINA) Unit to handle these matters.

As in the District of Columbia, the program
works with assigned counsel panel attorneys.
Recruitment for the program is not difficult
because the young lawyers take the job “and
within 2 months you’re in court and the case is
yours,” according to CINA Chief Attorney Vanita
Taylor. However, because fees for these cases are
$30 an hour for out-of-court work and $35 an
hour for in-court work, with fee caps in the cases,
retention in the program is a big problem. Law-
yers, once trained, often quit the program, so the
CINA Unit began using staff attorneys.

An example of collaboration within a large
public defender office began when the Maryland
CINA Unit joined with the juvenile, appellate,
misdemeanor, and felony units to create the
Family Justice Committee, which meets every 3
months. That committee watches for changes in
the law and prepares positions for the office to
take on proposed legislation. One example of its
work was a proposal to hold parents criminally
responsible for their children’s wrongdoing when
the children are adjudicated by the drug treatment
court. The program simply refused to participate,
an option which Ms. Taylor said it had because it
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exclusively control the contract for provision of
counsel to parents in CINA cases. Another ex-
ample was legislation that permanently removed
children from the custody of a parent who is
convicted of certain offenses, permitting only
supervised visitation. After consultation among
the members of the Family Justice Committee,
the office opposed the legislation. Collaboration
permitted a unified approach by diverse units in a
larger program.

H. Mental Health Court in Broward
County, Florida, and Neighborhood
Defender Services in Harlem

Some defender programs are so unique and
innovative that they stand alone in their structure
and organization. Such is the case with the
Mental Health Court in Broward County, Florida,
and Neighborhood Defender Services (NDS) in
Harlem.

The largest provider of indigent mental health
services in most areas is the local jail, due in part
to the gradual shift in recent years away from
institutionalization and toward criminalization of
the mentally ill. Nationwide, it is estimated that
about 10 percent of incarcerated people are
mentally ill; approximately 200,000 on any given
day. The percentages are 5 percent among women
and 20 percent for juveniles. In Broward County,
Florida, about 20 percent of all clients coming
through the system are clients of the local pro-
vider of mental health services. The Broward
County jail has almost twice the number of
mentally ill inmates as the State hospital in
Broward County, a facility that serves a four-
county area.

The development in the 1960s of drugs that
allowed management of serious psychiatric
illnesses resulted in a vast movement, supported
by liberals and conservatives alike, toward
deinstitutionalization of the mentally ill, with a
commensurate reduction in the number of beds in
State institutions. However, systemic costs are

much greater for the mentally ill in jail. First,
their average length of stay in jail can be as much
as five times as long as that of nonmentally ill
inmates. Additional costs include psychiatrists,
special jail cells, and medications. In addition, the
medications that mentally ill inmates receive in
jail may not be as effective in treating their
illnesses as medications they could get in medical
facilities.

Doug Brawley, chief assistant public defender
in charge of courts, Broward County Public
Defender Office, Fort Lauderdale, Florida, was
instrumental in creating the first Mental Health
Court in the Nation. Because so much of the
initial contact with the mentally ill is made by
police or caseworkers, he said, “if the police
diverted all the minor misdemeanors with mental
health problems and didn’t put them in custody,
or the caseworkers were more active, there would
be very little need for a criminal justice system.”
When he focused his representation on the men-
tally ill about 7 years ago, before creation of the
Mental Health Court, he felt that his job as a
defender was to get mentally ill defendants out of
the system as quickly as possible by having them
plead guilty to time served. But that created an
endless cycling of people in the system.

As a partial solution, he and others began to
press for competency exams, arguing that the
office would not plead guilty when the client was
incompetent. However, many people actually
stayed in custody longer with that argument. Mr.
Brawley conducted a publicity campaign using
30 or 40 articles that highlighted mentally ill
people in jail, showing how misguided that policy
was. When the press coverage of the issue ceased,
the public defender’s office began its own news-
paper, the Mental Health Court News, which was
sent to judges and local hospitals and was posted
on the office’s Web site.

As a result of the campaign, a local legislator
helped the office get funding for residential
treatment. The courts responded by creating the
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Mental Health Court, in which the judge dis-
penses what she calls therapeutic jurisprudence.
If a defendant wants a trial, the case is returned to
the trial division, but the judge’s knowledge of
local service providers has made her quite effec-
tive in obtaining treatment alternatives, supported
by ample resources to make mental health assess-
ments. Because the court is focused on keeping
mentally ill offenders out of jail, treatment pro-
viders are available and there is information
about noncustodial alternatives. The court also
uses psychology interns; local college students
finishing a doctoral program in psychology have
volunteered to develop a screening instrument
that could get more people into the program.

Unlike a traditional public defender office
that reacts to criminal charges by waiting for
appointments from the courts, Neighborhood
Defender Services (NDS) of Harlem was created
to try to rethink the provision of indigent defense
services. Traditional public defender offices, said
NDS Director Leonard Noisette, are structured
more for the convenience of judges, prosecutors,
and lawyers—everyone but the defendant. The
structure of the traditional office is to respond to
the needs of the court by providing representation
to qualified people who appear before the court
without representation. Client focus was one of
the reasons that the Harlem office was commu-
nity based. Harlem was chosen for a number of
reasons. First, it had the most in-borough pros-
ecutions, so office personnel were not stretched
by having to travel to several courthouses. Sec-
ond, it had a rich political history and a strong
network of other service providers, which would
be important for full-service delivery. The office
represents only people who reside within a
defined geographic area in Harlem.

A second feature of the office is early entry
into representation of its clients, with service
provided on request, even at the police precinct
and before formal charging. The office prefers to
accept cases prior to the first court appearance,
but it will accept cases up to the sixth day after

the first appearance. Early entry has its greatest
impact on the office’s ability to conduct early and
effective factual investigation. For instance, the
office very aggressively seeks and finds witnesses
and tries to take written statements, and there
have been a number of instances in which its
teams have contacted witnesses before the district
attorney’s office. Although early entry into cases
did not cut down on case-processing time or
pretrial release rates in statistically significant
ways, the positive effects of early entry are most
notable in ultimate results. Research conducted
by the office shows that as a result of early entry,
its clients serve significantly fewer days of
incarceration overall.

The third major component of the program is
team defense. Rather than assigning a single
lawyer a caseload, the office makes a group of
people collectively responsible for representation.
The teams are composed of a supervising attor-
ney, four staff attorneys, an investigator, a social
worker, and an administrative assistant. One
lawyer is assigned lead representation. The
method has proved to be effective in helping the
investigator and social worker on the team under-
stand their roles and how their work relates to the
overall representation.

A fourth component is comprehensive repre-
sentation of clients in civil matters that arise out
of criminal proceedings, such as forfeiture pro-
ceedings related to drug charges; eviction pro-
ceedings as a result of a family member being
arrested and charged with a crime; family court
proceedings if a family member is accused of
abuse and neglect and is also facing termination
of parental rights proceedings; or police miscon-
duct cases in which a client in a criminal case has
alleged police abuse. In assessing the success of
the Neighborhood Defender Services, Mr.
Noisette recommended that defenders and others
in the system expand their definition of the notion
of value. “We really have got to begin to define
value differently than how much it costs to
process how many cases.” Some very significant
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components of the value of a system of defender
services may be difficult to quantify. “What is the
value of working with someone after their case is
over? What is the value of keeping a family
together? What is the value of providing job

placement in terms of reducing the number of
people coming back into the system?” An acces-
sible office in one’s own community and the
ability to choose one’s own lawyer, Mr. Noisette
observed, have benefited clients significantly.
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V. Conclusion

Collaborations, partnerships, affiliations, or
coalitions—no matter what the name, the clear
message of the National Symposium on Indigent
Defense was the value of working in community.
At least four themes ran through an agenda of
coalition building and systemic thinking. First
was the necessity of maintaining core values,
civility, respect, and trust, not only within the
program but in interaction with other components
of the criminal justice system. Second, although
the role of systemic actor is not new to many
successful public defender systems, a shifting
national terrain requires more effort in combining
the political skills of the manager with the classic
defense skills of the advocate. True leaders must
also be good managers. Third, that same shifting
national terrain includes a shared commitment by
the justice system to the efficiencies of informa-
tion sharing and economies of scale in technol-
ogy use. The options created by reasonably
priced new computers and other technologies,
combined with new cooperation agreements
across the justice system, put these assets within
reach of virtually all organized defender pro-
grams. Fourth, and perhaps most important, there
is a change in the vision of the role of the public
defender in providing legal services to the office’s
clients. Instead of seeing an endless succession of
individual cases moving through the assembly
line of the courts, defenders are beginning to see
and develop new programs that treat their clients
more holistically, focusing on their grounding in
families and the broader community. Diversion
and treatment alternatives to prison are sprouting
up in public defender programs mostly on behalf
of children, who are the most vulnerable, impres-
sionable, and fragile of our community assets.

The fact that so many of the innovative
programs target populations of color also speaks
to deeper societal divides in need of attention.
“Long-term impact” on clients’ lives was men-
tioned as a goal of many collaborations by
defender programs, in contrast to “repeated re-
presentation.” Prevention, focusing on strengthen-
ing family and community, is seen as an impor-
tant part of the defender’s role.

Attorney General Reno and her Justice
Department staff, in demonstration of their own
commitment to collaboration, continue to hold
regular meetings with the representative of the
defense bar to discuss ongoing concerns. Plans
are already under way for a Second National
Symposium on Indigent Defense that will build
on the 1999 symposium’s profiled programs and
successes. At the close of the symposium, BJA
Director Nancy Gist urged defenders to write a

“If you go into a collaborative effort as
a defender to batter down the doors, you
are going to fail. But if you go into the
collaborative effort understanding what
your values are and where you’re not
going to give, but also understanding
that the other parties at the table also
have their own core values, then you can
find areas of common work where you’ll
succeed.”

—Jim Hennings, Executive Director,
Metropolitan Public Defender Service,

Portland, Oregon
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letter to her if they were interested in learning
more about BJA’s programs or resources.

“We will serve as a broker and hook you up with
what it is that you are looking for—the informa-
tion or the technical assistance,” she said. She

also noted that OJP is in the process of putting
together a special Web site with information
resources available within OJP for defender
organizations.
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Appendix 6

The Spangenberg Group,

Indigent Defense in the United States:
A State-by-State Overview
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Appendix 7

The Spangenberg Group,

Statewide Indigent Defense Systems:
Organization and Structure























Appendix 8

Standards for Indigent Defense







Appendix 9

Administrative Office of the U.S. Courts,
Defender Services Division,

Compensation of Federal Defenders and Staff:
Parity With U.S. Attorney Office Compensation















Appendix 10

Sarasota County, Florida,

Criminal Justice Information System: Outline













Appendix 11

Technology for Beginners: What Is Out There
and Where Do I Begin?





































Appendix 12

Special Litigation Section, Civil Rights, Division,
U.S. Department of Justice,

Federal Constitutional and Statutory Rights
of Confined Juveniles









Appendix 13

Administrative Office of the Courts,
Arizona Supreme Court,

Reengineering: Projects To Improve
Criminal Case Processing















Appendix 14

Development Assessment of Delinquents
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County of Los Angeles, California,

Countywide Criminal Justice
Coordination Committee 1981–1999

















Appendix 16

Collaborative Efforts Involving Indigent Defense:
Fulton County, Georgia’s Experience
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Office of the Maryland State Public Defender,
Juvenile Court Division,

The Detention Response Unit
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Planning and Implementing a Drug Court
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