
Indigent Criminal Defense 

Balancing the Scales of 
Training and Support Services for 
Appointed Criminal Defense Lawyers 

A ccording to the American Bar 
Association Code of Profes- 
sional Responsibiiity "a law- 
yer should represent a client 
zealously within the bounds 

of the law.*' For the criminal defense 
lawyer, zealous advocacy means vigor- 
ous investigation of wery viable line of 
defense and equally vigorous presen- 
tation of defenses and mitigating cir- 
cumstances. In order to put the gov- 
ernment to its prwf, defense counsel, 
like every effective advocate, must be 
ready to speak elfectively, hi& logi- 
cally and argue forcefully for the ac- 
cused The quality of representation 
provided by the defense lawyer is a 
product of that lawyer's uaining and 
the resources a d a b l e  to tbat lawyer 
to weave the dueads of a defense. 

In our y t e m  of justice, effective as- 
sistance of the criminal defense lawyer 
is essential to the fairnw of each stage 
of the proceeding, and essential to the 
protection of the innocent person who 
has been wrongly accused. Whether a 
mistaken identirution is ever shaken, 
a codefendant's lies are ever exposed, 
circumstantial evidence is explained 
away, or favorable defense wimesses are 
ever located depends completely on the 
quality of defense representation. 

The American system of justice con- 
tains within it a guarantee of the effec- 
tive assistance of counsel at each stage 
of a aiminal proceeding in order to 
fully protect the rights of the criminally 
accused2 In theory, at least, American 
justice does not have a price tag: Re- 
gardless of an individual's ability to pay, 
counsel must be provided by the gov- 
ernment to any person accused of a 
serious crime or threatened with jail.3 

For the criminal defense 
lawyer, zealous advocacy 

means vigorous investigation 
of every viabk line of 

' defense and equally 
vigorous presentation of  
defenses and mitigating 

circumstances. 

When a poor person is accused of a 
crime, the only one who has the re- 
sponsibility and the ability to help the 
accused is the defense lawyer assigned 
by the court. A recent Nrvey disdosed 
that lawyers assigned by the court han- 
dle about 9096 of all Michigan felony 
mes:+Thus, the vast majority of crim- 
inal defense attorneys appearing in 
Michigan courrs are appointed by the 

court and paid by the government. 
Ironically, the stare of Michigan, itself, 
pays little toward the cost of these at- 
torneys, and, as wiII be expIored by 
this article, there has been little ef- 
fort to support and train the Michigan 
criminal defense bar. 

CURRENT JUSTICE SYSTEM 
SUPPORT RESOURCES 

A study of ineffective assistance of 
counsel claim in Michigan revealed 
that the most common complaint was 
failure to investigate.5 All lawyerj know 
that the failure to investigate one's case 
is poor lawyering. The American Bar 
Association Standards Relating to the 
Defense Function require a lawyer 70 
conduct a prompt investigadon of the 
circumstances of the case and to ex- 
plore al l  avenues leading to facrs rele- 
vant to the merits of the case and pen- 
alty in the went of convicrion"6 

M ost criminal defense attorneys 
are overburdened with cases. 
Because of inadequate fund- 

ing, cnrninal defense attorneys, whether 
in private practice or working for a de- 
fender office, are often forced to take 
a large volume of cases. Since large 
volume often means that the defense 
lawyer does not have time to do his 
or her own investigation, the services 
of a trained investigator can be vital 
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to the adequate preparation of a case. 
However, assigned counsels in Michi- 
gan have extremely l i i t ed  access to 
investigators. While some defender of- 
fices have their own investigaron, most 
assigned counsels must petition the 
court to obtain an investigator, some- 
times h g  required to give details of 
the investigation sought It is nearly 
impossible to retain acompetent inves- 
tigator at the rates -mdgingly paid by 
most circuit couns. Moreover, the total 
fees authorized are always ewemely 
limited and rarely permit the ldnd of 
investigation that might nun up some- 
thing overlooked by the prosecution. 
It is not u n d  for defense attorneys 
to have to pay investigative costs out 
of their own pocket without hope of 
reimbmernent 

I n connasr, the prosecutor often has 
a detective in charge of the case who 
may command the resources of an 

investigative team, as  well as rhe police 
department at large when its resources 
are rrquired Prosecutors also have the 
county medical examiner, local foren- 
sic expens and access to the extensive 
state police resources. 

Also, vie important to p r e p d o n  
and presentation of a defense is the as- 
sistance of evpen witnesses. Are those 
really the defendantk fingerprints on 
the stolen goods? Has the gas duomat- 
ographic examination of carpet fibers 
produced a born fide accelerant in an 
arson case? Could the fatal bulIet ac- 
d y  have been fired from the angle 
alleged by the prosecution? These are 
questions which the defense attor- 
ney, even though experienced, cannot 
answer without expert assistance. But. 
like investigators, expert availability for 
indigent defense is virtually nil. Foren- 
sic evaluations are available. but pri- 
marily by prosecution-oriented. state- 
employed professionals. Expen witness 
fees, even when granted, are rarely ad- 
equate for a proper evaluation of the 
case? The reality is that proper re- 
sources are not available to defense 
counsel to prepare and investigate de- 
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When a poor penon is accused of  a crime, the only one 
who has the responsibility and t&e ability to help the 
a w e d  is the defense Iawyer assigned by the court. 

lenses, and the defendant often loses 
his or her case without them 

CURRENT IUSTICE 
SYSTEM TRAINING 

~udges and lawyers know that law 
school mark the beginning, not the 
end, of the practitioner's need for pro- 
fessional education. Little practical 
&g and no specialization is of- 
fered at the academic l d  Law schools 
train their students 'to think like a 

lawyer." The expectation, particularly 
in a m  l i e  crimid procedure where 
the law changes almost daily. is that 
professional evpertise will ultimately 
be the product not only of experience 
bur of regular panicipation in contin- 
uing legal education. To meet that ex- 
pectation, both judges and pmsecu- 
tors in Michigan have publicly funded 
training instimtes. 

The Michigan Judicial Instimte was 
created by the ~Midqm Supreme Court 
in 197i to provide judges and court 
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pemnnel with an opportunity to de- 
velop and enhance their professional 
skills. The Instimte conducts formal 
condnuing education programs for over 
2,500 court pe r so~e l  in the follow- 
ing ares: Judicial education, court 
a b t r a t i v e  personnel development, 
court professional personnel develop 
ment and court support personnel 
training. The Instimte also publishes 
trial benchbooks for judges, a judges' 
law letter entitled LMPAn, and Cot- 
leagle. the Michigan Judges' Journal. 
The Institute is funded through a 
combination of state appropriations 
and grant funding. For f ~ c a l  year 
1990-91, the h'IStitutek total budget 
was 51536,145, with S1.145.798 com- 
ing from the state's general fund and 
S3903+7 in grants. There are 11 full- 
time pmanent naff members with Eve 
additional grant-funded sdfpositions. 

A client who h a  
competent counsel and 
enters a pIea which is 

consistent with his or her 
due proms rights is a 

satisfied client. 

The Prosecuting Attorneys Coordi- 
nating Council (PACC), a division of 
the Attorney General's offce, was cre- 
ated by MCL 49.101; MSA 5.820(1) in 
1972. Its statutory purpose is broadly 
stated as being to 'keep the prosecut- 
ing attorneys and assistant prosecuting 
attorneys of the smte informed of aU 
changes in legislation, law and matters 
pertaining to their office, to the end 
that a uniform system of conduct, dur). 
and procedure is established in each 
county of the state" 

PACCs primary functions are pro- 
riding training, publications and tech- 
niwl support for all county prosent- 
tors. It annually presenrs a full xheduie 

oi mining programs, including week- 
long seminars in basic and advanced 
trial practice and criminal appeals. It 
publishes newsletters for both pros- 
ecutors and police at least monthly, 
updates its warrant and trial manuals 
replarly, and periodically produces 
other manuals on specialized topics. 
Technical services include extensive 
automation support for prosecutors' of- 
fices and indepth assesmenu, &rough 
site visits and interviews, of office 
policies, ~rocedures and management 
systems. Law srudent interns are re- 
cruited and trained for positions both 
at PACCs central office and as full-time 
summer employees in county pmsecu- 
tors' offces. 

I n addition to these functions, PACC 
manages about S2.8 million in fed- 
eral funds allocated to klichigan 

prosecutors for child support and food 
stamp fraud enforcement programs. It 
provides l e d  assistance to prosecu- 
tors' offices in such areas as contract 
review. It collects data and prorides in- 
formation to the Legislature on sub- 
stantive and funding issues imponant 
to the prosecution And PACC serves 
a l i n  role with PAAM (Prosecut- 
ing Attorneys .&sodation of Michigan) 
which indudes conference planning 
and providing staff support for numer- 
ous committees. 

The federal program money aside, 
PACCs budget for f x a l  1991 was 
91,076,035. This induded 5595300 
from a sate general fund appropri- 
ation, 5265,785 from a Michigan Jus- 
tice Training Fund grant 5197,500 
from county service fees for prosecutor 
training and law srudenr interns; and 
S17,+50 contributed by PAAM. 

By contrast, there is no compre- 
hensive statnvide approach to train- 
ing Michigan &gned trial defense 
counsel. There is no defense mining 
instimte; there are few organized at- 
tempts at quality control and little 
public funding. These deficiencies are 
compounded by two other facroa Fmt, 
as documented in other artides in this 
issue. assigned counsel work is gener- 

ally poorly paid lawyering; assigned 
counsels are hard pressed to justify 
training expenditures and days away 
from the offce in an are3. of practice 
with so poor an economic renun Sec- 
ond. since the vast rnajoriv of assigned 
cases are handled by private practi- 
tioners, not public defenders. there are 
three to four times more individual de- 
fense lawyers to t r h  than there are 
prosecutors or judges. 

Although some high quality defense 
training edsts, it is fragmented and 
underfunded The Criminal Defense 
Attorneys of Michigan (CDAIM) was 
formed by criminal defense lawyers 
from around the state in 1976 for the 
purpose of providing an educational 
and resource sharing fomm. In addi- 
tion to training events, CDAM files 
mninrs briefs in important cases and 
activey repments the defense bais 
news on crimina law issues. 

Since its inception, CDAV has tried 
to M the void in uaining for aiminal 
defense attorneys by holding seminars 
that emphasize a nuts and bolts a p  
proach to defense advocacy. At pres- 
en&' CDAM presents two Admced 
Criminal Defense Practice Confe&ces 
annually and occasionally smaller pro- 
grams. Materials are sent m 1,000 as- 
signed defense counsel throughout 
Michigan CDAM training is funded 
e~dusively by grants from the Michi- 
gan Justice Training Commission The 
grant for 1991 was 552.024. 

The Legal Resomes Project ol the 
State Appellate Defender Office ah 
helps fill the training void. It publishes 
Defender Trid and Senwcing Books 
and an appellate practice and proce- 
dure manual It publishes the Criminal 
Defense Newsletter which is an out- 
standing service for keeping busy pnc- 
titioness current on Michigan u i m i ~ I  
defense issues. It is aLo developing 
computerized access to sentencing law 
for the three largest trial defender of- 
fices. F i y ,  the Legal wurces Proj- 
e n  makes WDOs e . v e  brief bank 
available to private assigned c o d  
and provides as much assistance as it 
can to defense lawyers who ull with 
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case-related questions. Except for a 
small portion that is funded by SAD05 
budget, most of the Legal Resource 
Projecr's services to private assigned 
counsel are funded by minimal user 
fees and Justice Training Commission 
grants. For 1991, the grants totalled 
5119.902. 

The Michigan Appellate Assigned 
Counsel System (M.;MCS) is the state 
agency &t administers the roster of 
private attorneys who accept court as- 
signed felony appeals. MAACS applies 
criteria for case eligibility and monitors 
compliance with attorney performance 
standards. MAACS also provides orien- 
tation and advanced training for its own 
roster members and publishes a series 
of reference manuals on topics rele- 
vant to aiminal appeals. The advanced 
training includes a pilot project for an 
intensive small group course in appel- 
late skills. Except for the largely vid- 
eotaped semi-annual orientation pro- 
gram, which is paid for from MAACS 
operating budget, all MAACS training 
and publications are ah supported by 
Justice Training Commission grants. 
The grant for 1991 u s  $27,928. 

M any local bar associations and 
the Criminal Law Section of the 
State Bar hold occasional pro- 

grams surveying recent developments 
in criminal law or uresentine sneakers 
on criminal practic'e topics. Gist nota- 
ble is the DetroitMiayne County Crim- 
inal Advocacv ~ r o e k m  (CAP): a uro- 
gram s t a d  i;1198? thro&h rh= &om 
of the Recorder's C o w  bench and the 
Recorder's Court Bar Association be- 
cause of a perceived need to train court 
appointed defense counsel Each Fall, 
CAP has a series of Friday afternoon 
seminars that are directed primarily at 
assigned counsel but to which judges. 
prosecutors and police are also invited. 
Attorneys must attend six of nine sem- 
inars to be certified as eligible for the 
Recorderk Court trial assigned coun- 
sel roster. 

The CAP program is funded by a 
'fi assessment on Wayne County as- 

On one side are carefully trained and salaried prosecutors; 
in the middle are carefully trained and salaried judges; 

on the other side are poorly paid assigned counsel 
whose training is sporadic at best. 

signed counsel's own fee vouchers. For 
1990, the program budget was 542,000. 

In sum, the vast majorit). of crimi~I  
defense training is funded by Justice 
Training Commission grants that to- 
tal approximately $200,000. Another 
$42,000 is taken from the pockets of 
defense attorneys themselves to fund 
CAP. Small amounts of additional 
training and resources are provided 
through the budgets of SADO and 
MAACS. Overall, funding for defense 
training equals about one-quarter the 
amount available to prosecutors. It 
equals one-sixth the amount available 
for judicial education in all subjects. 
Fun@ng obviously determines the va- 
riety of programs that can'be offered 
and the number of lawyers who can be 
reached. Moreover, unlike prosecution 
and judicial training, defense training 
is not centrally organized and deliv- 
ered by a full-time staff with specid- 
ized expertise. 

LAWYER TRAINING FOR 
A BALANCED SYSTEM 

The criminal justice system is out 
of balance. On one side are carefully 
trained and salaried prosecutors; in the 
middle are carefully trained and sala- 
ried judges: on the other side are poorly 
paid assigned counsel whose training 
is sporadic at best Yet assigned de- 
fense attorneys, who are often under- 
experienced and unsupervised, need 
careful and regular training, at least as 
much as judges and prosecutors. This 
imbalance is costly and inefficient for 
the entire system. 

At present, court assigned counsel 
is often ill-prepared to bring routine, 
much less innovative, pretrial motions 
on behalf of clients or to assen com- 
plicated or scientific defenses. Case 

preparation and creative arguments 
are minimized or e l i i t e d  because 
of lack of pay, lack of available support 
senices, and insufficient basic training 
and continuing legal education Proc- 
essing hundreds of cases in this fash- 
ion teaches no lesson of genuine value 
Like most other tasks, doing it the 
wrong way case after case has negative 
value to the attorney. More importantly, 
it threatens the ,wantee of due proc- 
ess and poses a great danger to the 
wrongly accused. 

P roperly trained defense lawyers 
are a benefit to the entire system. 
For example, CDAM, SADO and 

MAACS training in adequate represen- 
tation at sentencing has helped to save 
millions of dollars in incarceration 
costs through the elimination of cler- 
ical, procedural and substantive errors 
which had led to unduly long sentences. 

Properly trained defense lawyers 
h o w  when to plead their clients guilty 
and when to go to uial. A client who 
has competent counsel and enters a 
plea which is consistent with his or her 
due process rights is a satisfied client 
Not only are the costs of a uial avoided, 
so too are the costs of appeal. S i -  
larly, where a competent attorney de- 
fends a client at a trial, if there is a 
conviction and a subsequent appeal, 
the issues will be clearly defined. All 
of these functions of competent and 
properly trained defense counsel affect 
the criminal justice system as a whole. 

E Randall Kafonto is an attamey in private 
practice with offices in Detroit and Travem 
City. He is the Emulive Director of the Crim- 
inal D e f m  Altomeys of Michigan. 
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They e l i t e  unnecessary uiaL, avoid 
inappropriate guilty pleas and sen- 
tences, and reduce the appellate case- 
load. Everyone benefits from the edu- 
cation of defense attorneys, not just 
the wrongfully accused. 

C onstirutionally adequate repre- 
sentation requires that the law- 
yer know procedure, law and a 

methodology for evaluating and liti- 
gating a criminal case. An appointed 
counsel who is not aware of current 
u s e  law requirements may commit an 
error in the defense of his or her dient, 
resulting in appellate review and re- 
tiid. A lawyer adequately informed as 
to the stam of the law will avoid those 
errors, and fairness and f d i t y  of jus- 
tice will resuit 

Obviously learning must be,& at 
the orientaaon lweL Currently the at- 
torney's orientation usually occurs 'on- 
the-job* when he or she is given a aim- 
inal assignment after graduation from 
law schooL Funher, the avdability of 
continuing l e g  education as law and 
practice change rapidly is a critical fac- 

tor in encouraging experienced prac- 
titionen to continue in rhis poorly 
paid work. 

Of equal imporrance to the mainre- 
nance of a criminal defense bar is the 
renewal of energy and commiunent to 
the task that intensive training events 
mch as the CD&M conferences pro- 
vide. Quality representation of any di- 
ent requires a dedication to the task at 
hand quite beyond technical compe- 
tence. Much benefit is gained from the 
gathering of professionals who perform 
the same services; the sharing of in- 
formation and the assistance provided 
each other is a valuable part of the 
learning process. 

Srated simply, the defense needs what 
the pmsecutior. already has: 

0 A comprehensive plan for defiv- 
ering mining and resources statewide 

e tin adequately staffed training 
instime capable of implementing the 
pl..- 

A training seminar that provides 
initial exposure to Michigan criminal 
law and procedure. 

AAmA Groups 
MEETING DATES 

Monday fZ.30 PM Tuesday 6:oo P?d 
Deuoir Bar Association Kirk In The Hills 

Conference Room 

Bloamfidd Hi& 

Prince of Pace Lutheran Church Wednesday 6:00 PM 
19100 Ford Road 4609 Fenmn Rd. 

1% bbb& no& of 
Ford Rd ( A l t y  Rd.) just west of South Flint P l y l  

Southtieid Freeway 

Monday 7:OO PM Thurs&y 8:OO PM 
Rehmann Hedth Center C e n d  Methodbt Church 

Comer of Capitol and OtCIwa Streets 

Regular updates to stay current in 
both the law and new developments in 
criminal practice 

a Trial practice seminars at all ex- 
perience levels to faciliute courtroom 
problem solving as weU as to fine rune 
trial and investigative teci-i~ques. 

Supervision of awigned counsel 
to give entry level lawyers the benefit 
of working with experienced layers  
and to monitor the performance a d  
support needs of experienced lawyers. 

A t the preser& some of these needs 
are met in an unesen fashion; 
mostly, they are not met at all. 

Defense resources are not even roughly 
equivalent to judicial or proserntorial 
resources, even though the very jusri- 
fication for the adversary qxtem is the 
assumed balance between equal par- 
ties. That balance can in fact best be 
struck by a centralized, srate-funded 
system offering suppon and training 
services to the criminal deime bar. 
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holding that the tri;il mun ;bused is dk- 
action by refusing to pay for 1 dcfenr IC- 
cident reconstruction erpert in a homicde 
m e  bcuuse it felt the testimony of pros- 
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deleme counsel paid an eym 52605.39 
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