
Taking It Up: Everything You Need to Know About Interlocutory Appeals 
Presented by Erin Van Campen – August 17, 2022 

Step-By-Step Overview 

☐ Get copy of order you want to appeal

☐ Request transcripts of any proceedings relevant to the appeal

☐ Discuss timeline and potential costs/benefits of pursuing an interlocutory appeal with your client

☐ Follow up with court reporter and get a certificate from them confirming they are preparing the
transcript

☐ Draft the application, including all items mentioned in MCR 7.105(B)(1) or MCR 7.205(B)(1)

☐ Prepare the appendix, including all items mentioned in MCR 7.105(2)-(5) or MCR 7.205(2)-(4)

☐ File the application in the appropriate court using MiFILE
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Basics 

• An interlocutory appeal is an appeal taken before a trial or plea to challenge the 
district court or circuit court’s ruling on an issue that will likely result in dismissal of 
the case or affect what evidence may be presented at trial.

o An interlocutory appeal can be sought regarding any order or judgment of the 
circuit court that is not a “final judgment.” MCR 7.203(B)(1); MCR 7.103(B)
(1).

o The court rules define a “final judgment” in a criminal case as an order 
dismissing a case or a judgment of sentence entered after conviction. MCR 
7.202(6)(b). That means an interlocutory appeal can be sought regarding any 
order that resolves some aspect of a case, but not one that resolves the whole 
case. See Appendix A: List of Issues that Could Serve as the Basis for an 
Interlocutory Appeal.

o Under MCR 6.005(H), a trial attorney’s responsibilities include filing 
interlocutory appeals the lawyer deems appropriate.

• An interlocutory appeal is pursued by filing an application for leave to appeal with 
the circuit court or the Court of Appeals. MCR 7.103(B)(1); MCR 7.203(B)(1).

o The application for leave to appeal is a brief. It must include specific things or 
it could be rejected. See Appendices H and I: Checklists for Filing in Circuit 
Court and Court of Appeals.

o All pleadings filed with courts should comply with MCR 1.109(D), which 
currently requires documents to include captions and use font size 12 or 13. 
MCR 7.212(B) requires appellate briefs be limited to 16,000 words and that 
the brief include a statement of the number of countable words. In addition, 
briefs must have one-inch margins, use 12-point font, and 1.5 spaced text, 
with exceptions for quotations and footnotes.

 MCR 7.212(B) was amended effective September 1, 2022 to reflect the 
above requirements. See Michigan Supreme Court Order on ADM File 
No. 2019-16, issued June 29, 2022.

o In addition, the brief should both address the merits of the legal issue and 
explain why the reviewing court should take the case, especially when 
seeking review by the Court of Appeals. See Appendix F: Sample Application 
for Leave to Appeal.

https://www.courts.michigan.gov/49f261/siteassets/rules-instructions-administrative-orders/proposed-and-recently-adopted-orders-on-admin-matters/adopted-orders/2019-16_2022-06-29_formor_amdmcr7.212.pdf


2 

Interlocutory Appeals to the Circuit Court 

• An interlocutory appeal from the district court to the circuit court is similar to an
interlocutory appeal from the Circuit Court to the Court of Appeals.

• An interlocutory appeal is pursued by filing an application for leave to appeal with
the circuit court within 21 days of the order being appealed. MCR 7.105(A)(1).

o A late appeal may be filed within six months of the order, but requires a
statement of facts explaining the delay and the circuit court may consider the
length of and reasons for delay in deciding whether to grant the application.
MCR 7.105(G)(1)-(2). See Appendix C: Sample Statement Explaining Reasons
for Delay.

o The application for leave to appeal and any attachments must be e-filed with
the circuit court using the MiFILE system. See MI Admin Order 2014-23. A
party may apply for exemptions pursuant to MCR 1.109(G)(3)(f), but filer
must have a disability or otherwise demonstrate good cause. See also MCR
1.109(G)(3)(g)-(h).

o Pursuant to MCR 7.105(B), the application must include:

 Date and nature of the judgment or order appealed from;

 Concise statement of the allegations of error and relief sought;

 Concise argument in support of appellant’s position on each issue;

 Facts showing how the appellant would suffer substantial harm by
awaiting final judgment before taking an appeal; and

 Must comply with MCR 7.212(C), which requires the brief contain in
the following order:

• A title page;

• A table of contents listing the subject headings of the brief;

• An index of authorities listing all authorities cited;

• A statement of the questions involved, followed by the lower
court and appellant’s answer to each question;

• A clear, concise statement of the facts and procedural history,
including citations to the relevant portions of the record;

https://mifile.courts.michigan.gov/login?ReturnUrl=%2Fcases&TimeOut=False
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• Arguments, prefaced by issue headings, including the
applicable standards of review,1 supporting authorities, and
citations to the relevant portions of the record;

• The request for relief contained in a distinct, concluding
section;

• An e-signature; and

• A separately filed appendix containing the items listed in MCR
7.105(B)(2)-(5).

o Pursuant to MCR 7.105(B)(2)-(5), the following must be filed with the
application for leave to appeal:

 A copy of the judgment or order appealed from;

 The lower court’s register of actions; and

 A transcript of any relevant evidentiary and/or motion hearing(s).

o The filing fee, unless the accused is indigent. MCR 7.105(B)(7).

• If the prosecution files an answer to the application, it must do so within 21 days of
service of the application. MCR 7.105(C).

o The answer must comply with MCR 7.212(D).

• If the prosecution files an answer to the application, a reply brief is permitted. MCR
7.105(D).

o Reply briefs must be filed within 7 days of service of the answer and must
conform to MCR 7.212(G), which requires they be limited to ten pages.

• There is no oral argument on applications for leave to appeal, unless directed by the
court. MCR 7.105(E)(1).

• Absent good cause, the circuit court must decide the application within 35 days of
the filing date. MCR 7.105(E)(2).

1 See Appendix K: Overview of Appellate Standards of Review. 
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o If immediate consideration is required, then the appellant must file a motion
for immediate consideration explaining why an immediate decision is
required. MCR 7.105(F).

o The circuit court may grant or deny leave to appeal or grant other relief. MCR
7.105(E)(3).

• If an application for leave to appeal is granted, the case will proceed like an appeal
as of right. MCR 7.105(E)(4). In general, no additional briefing will be required.

• The issues that may be argued on appeal are limited to the issues raised in the
application for leave to appeal. MCR 7.105(E)(5).

Interlocutory Appeals to the Court of Appeals 

• The Court of Appeals’ jurisdiction to hear interlocutory appeals is based on the
Michigan Constitution, art IV, § 10; MCL 600.308; and MCR 7.203(B)(1).

• An application for leave to appeal can be filed within 21 days of the order being
appealed. MCR 7.205(A)(1)(a).

o Filings must be submitted by 11:59 p.m. on the day they are due to be
considered timely. MCR 1.109(G)(5)(b).

o If reconsideration was sought in the lower court within 21 days of the initial
order denying the motion, then an application for leave to appeal can be filed
within 21 days of the order denying reconsideration. MCR 7.205(A)(1)(b)

• Alternatively, a delayed application for leave to appeal can be filed within 6 months
of the order being appealed. MCR 7.205(A)(4). Filing a delayed application for leave
to appeal requires the filing party to include a statement explaining the reasons for
the delay. See Appendix C: Sample Statement Explaining Reasons for Delay.

• The Court of Appeals has discretion to grant or deny an application for leave to
appeal. See MCR 7.203(B)(1). It may also enter a final decision, grant other relief, or
request additional material from the record. MCR 7.205(E).

o It can take several months or more for an interlocutory appeal to be decided.
The Court of Appeals takes approximately six to 12 weeks to review the
application and then the court will typically enter an order either granting
the application or denying it.
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 If the application is granted, then there is full briefing by both parties,
full review of the issue(s) by the Court of Appeals, and oral argument,
after which the Court of Appeals will issue an opinion. The process
that follows an application being granted can take an additional four
to 12 months.

 If the application is denied, then an application for leave to appeal can
be filed with the Michigan Supreme Court within 56 days of the Court
of Appeals order. See MCR 7.305 for additional information.

• An application for leave to appeal is filed using MiFile. See MI Admin Order 2014-23.

o The filer can apply for an exemption to using MiFile pursuant to MCR
1.109(G)(3)(f) if the filer has a disability or there is otherwise good cause.
See also MCR 1.109(G)(3)(g)-(h).

o If an exemption is sought, the filing must be done in accordance with MCR
7.205(B).

• Pursuant to MCR 7.205(B)(1), the application for leave to appeal must include:

o Date and nature of the judgment or order appealed from;

o Concise statement of the allegations of error and relief sought;

o Concise argument in support of appellant’s position on each issue; and

o Facts showing how the appellant would suffer substantial harm by awaiting
final judgment before taking an appeal.

• The application must comply with MCR 7.212(C), which requires the brief contain in
the following order (see Appendix F: Sample Application for Leave to Appeal):

o A title page indicating whether oral argument is requested and whether the
appeal involves a ruling that a provision of the constitution, a statute, rule or
regulation is invalid (see Appendix D);

 Note that while there is no right to oral argument for applications for
leave to appeal, best practice is to request oral argument on the title
page.

o A table of contents listing the subject headings of the brief;

o An index of authorities listing all authorities cited;

https://mifile.courts.michigan.gov/login?ReturnUrl=%2Fcases&TimeOut=False
https://www.courts.michigan.gov/4a11ae/siteassets/forms/coa/e-file-brief-cover-sheet.pdf
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o A statement of the basis of the jurisdiction of the Court of Appeals (see
Appendix B);

o A statement of the questions involved, followed by the trial court and
appellant’s answer to each question;

o A clear, concise statement of the facts and procedural history, including
citations to the relevant portions of the record;

o Arguments, prefaced by issue headings, including the applicable standards of
review,2 supporting authorities, and citations to the relevant portions of the
record;

o The request for relief contained in a distinct, concluding section;

o An e-signature; and

o A separately filed appendix containing the items listed in MCR 7.205(B)(2)-
(4).

• Pursuant to MCR 7.205(B)(2)-(4), the following should be filed in an appendix to the
application for leave to appeal:

o A copy of the judgment or order appealed from;

o The lower court’s register of actions;

o Any opinion or findings reviewed by the lower court;

o A transcript of any relevant evidentiary and/or motion hearing(s);

o Any transcripts from proceedings reviewed by the lower court (i.e.
preliminary examination); and

o Relevant portions of the circuit court file, including pleadings and related
exhibits filed by the parties.

o The above items are typically compiled and filed as an attachment to the
application for leave to appeal. See Appendix G.

o If there are items in the appendix and/or record that cannot be electronically
filed, such as video footage, they may be sent via mail for filing (five copies)
and service. See MCR 1.109(G)(3)(c).

2 See Appendix K: Overview of Appellate Standards of Review. 
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• It is often the case that the application for leave to appeal is filed before a transcript 
of the relevant hearings is available. In such cases, the appellant should file a copy of 
the certificate of the court reporter (see Appendix E) or statement by the appellant’s 
attorney indicating the transcript has been ordered. The transcript must then be 
filed with the Court of Appeals as soon as it becomes available. MCR 7.205(B). 
 

o Transcripts should be ordered as soon as possible. Transcripts can take some 
time to prepare and it can also take some time to obtain the reporter’s 
certificate. 
 

o Best practice is to request the transcripts on the record and to get the name 
and contact information for the court reporter. Follow up with the court 
reporter directly to ensure the request has been received and to get a copy of 
the court reporter’s certificate. If you are not able to contact the court 
reporter, you may want to contact Richard Josephs, the Manager of Court 
Reporting Services for the Criminal Division.  
 

• When filing an application for leave to appeal on behalf of an indigent client, the 
attorney should also file a copy of the order of appointment and request a fee 
waiver. 

• Upon filing an application for leave to appeal, one should also seek a stay of the trial 
court proceedings. A stay must initially be sought in the trial court. MCR 7.209. 

o The circuit court shall stay proceedings pending resolution of the application 
in the Court of Appeals, unless the circuit court makes findings that the 
evidence at issue is clearly cumulative or that the appeal is frivolous. MCR 
6.126. 

• There is no oral argument on applications for leave to appeal. MCR 7.205(E)(1). 

• If the prosecution files an answer to the application, it must do so within 21 days of 
service of the application. MCR 7.205(C). 

o The answer must comply with MCR 7.212(D). 

• If the prosecution files an answer to the application, then a reply brief is permitted. 
MCR 7.205(G).  
 

o Reply briefs must conform to MCR 7.212(G), which requires they be filed 
within 21 days of the answer and be limited to ten pages. 

• The Court of Appeals generally issues orders granting or denying applications for 
leave to appeal within six to 12 weeks of filing but can take more or less time 
depending on the case. 
 

https://www.courts.michigan.gov/4a2a9c/siteassets/forms/scao-approved/mc501.pdf
https://www.3rdcc.org/administration/court-reporting-services/hours-contact-info
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• If an application for leave to appeal is granted, the case will proceed like an appeal 
as of right. MCR 7.205(E)(3). 

o The appellant will be required to file a brief on appeal in accordance with 
MCR 7.212. 
 

o The issues that may be argued in the brief on appeal are limited to the issues 
raised in the application for leave to appeal. MCR 7.205(E)(4). 

 

 

Responding to Prosecutors’ Interlocutory Appeals  

• Under MCR 6.005(H), a trial attorney’s responsibilities include responding to any 
pre-conviction appeals by the prosecution.  
 

• In cases where the prosecution files an application for leave to appeal with the Court 
of Appeals, trial counsel is obligated to do one of two things: 
 

o File a substantive brief in response to the prosecution’s application.  
 
 An answer to an application for leave to appeal must be filed within 

21 days of service of the application. MCR 7.205(C). Like an 
application, an answer should be a brief that must comply with MCR 
7.212(D). MCR 7.212(D) requires many of the same things required 
for the application, with minor variations, including: 
 

• A statement that the prosecution’s jurisdictional statement is 
accurate or a counterstatement of jurisdiction; 
 

• A statement accepting the prosecution’s standards of review or 
a counterstatement of the applicable standards of review; 

 
• A statement accepting the prosecution’s statement of questions 

presented or a counterstatement of questions presented; and 
 

• A statement accepting the prosecution’s statement of facts or a 
counterstatement of facts, including citations to the records, 
except for where transcripts have not yet been filed.  

 
• It is not necessary to file as appendices any portions of the 

circuit court record or transcripts that have already been filed 
by the prosecution. 
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o Notify the Court of Appeals that no brief will be filed in response to the 
application. 

 
• Where the prosecution is the party seeking leave to appeal, the defendant may 

request the court whose decision is being appealed reconsider whether pretrial 
release is appropriate. MCR 6.126. 

 

 

Practical Considerations  
• The scope of the trial lawyer’s responsibilities as defined by the Michigan Court 

Rules include filing interlocutory appeals the lawyer deems appropriate. MCR 
6.005(H)(2). 
 

• Some issues, particularly related to the bindover, must be raised on interlocutory 
appeal to the Court of Appeals or they are considered harmless for the purpose of 
post-conviction appeals. E.g. People v Hall, 435 Mich 599, 601 (1990). 
 

• Because of the substantial amount of time it can take for an interlocutory appeal to 
be decided, it is imperative to discuss this timeline with your client so that your 
client can participate in making an informed decision about whether to pursue an 
interlocutory appeal. 

 
 

Tips for a Successful Application 
 

• It helps to be as specific as possible in the request for relief. For example, if what is 
sought is an in camera hearing to review privileged, but relevant, psychological 
records, request that the case be remanded to the trial court with instructions that it 
hold that in camera hearing. 
 

• A successful application will persuade the Court of three things: 

o The lower court made an obvious error in ruling on the issue; 

o The issue is likely to be dispositive in the case; and 

o Allowing the case to proceed to trial and/or plea without correcting the error 
will cause substantial harm to the accused. 
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• As with most legal writing, it is important to be clear and concise in explaining the 
above points and to support assertions with citations to the record or caselaw 
whenever appropriate. 

o MCR 7.212(C)(6) requires that the statement of facts be a clear, concise, 
chronological narrative and include all favorable and unfavorable material 
facts without argument or bias. 

• General tips applicable to legal writing include: 

o Incorporate storytelling techniques and incorporate good and bad facts into 
one narrative. 

o Only include those facts that are relevant to the issues in the appeal or are 
necessary for a basic understanding of the case. 

o Use plain, direct language in short sentences wherever possible. 

o Be mindful of your word choice. For example, avoid “cop talk” and humanize 
your client by referring to them by name instead of as “the defendant.” 

o Avoid exaggerating or overstating your good facts and arguments. 

o Incorporate visuals or examples to help the reader better understand the 
facts. For example, if the issue involves a photo, incorporate that image into 
your brief. 

• It can be helpful to include a short, one-to-two-page summary of the issue and need 
for interlocutory review at the beginning of the application. See Appendix F. 
 

• Citation format in Michigan’s appellate courts is governed by the Michigan Appellate 
Opinion Manual. See Appendix J. 

 
  

Additional Resources 

• DeRosier, Tips for Filing Interlocutory Appeals in the Michigan Court of Appeals 
 

• Kraus and Powers, Brief-Writing Tips for the Infrequent Appellate Attorney 

 

Prepared by Research and Training Attorney Erin Van Campen 
Are you on the Wayne County Assigned Counsel list? Do you need research 

assistance? Do you want someone to talk through an issue with you?  
E: EVanCampen@ndsdetroit.org P: 313-418-8182 

https://www.courts.michigan.gov/4a4a11/siteassets/publications/manuals/msc/miappopmanual.pdf
https://www.courts.michigan.gov/4a4a11/siteassets/publications/manuals/msc/miappopmanual.pdf
https://www.dickinson-wright.com/news-alerts/derosier-tips-for-filing-interlocutory-appeals
http://www.michbar.org/file/barjournal/article/documents/pdf4article3751.pdf


Issues that Could Serve as the Basis for an Interlocutory Appeal 

An interlocutory appeal can be sought regarding any order or judgment of the 
district or circuit court that is not a “final judgment.” MCR 7.203(B)(1); MCR 
7.103(B)(1). The court rules define a “final judgment” in a criminal case as an order 
dismissing a case or a judgment of sentence entered after conviction. MCR 2.202(6)(b). 
That means an interlocutory appeal can be sought regarding any order that resolves 
some aspect of a case, but not one that resolves the whole case. The following is a non-
exhaustive list of issues that could serve as the basis for an interlocutory appeal: 

• Issues that, if meritorious, would warrant dismissal:

o Entrapment

o Speedy trial

o Double jeopardy

o Erroneous bindover

• Issues that, if meritorious, would result in exclusion of critical evidence:

o Search/seizure issues

o Confession issues

o Access to funding for expert/investigative assistance

o Admissibility of evidence, for example other acts evidence under MRE 404(b)

• Issues that, if meritorious, would substantially impact the fairness of trial:

o Judicial bias

o Denial of discovery

o Accused’s appearance at trial

Appendix A



Sample Statement of Jurisdiction 

[Client Name] was charged in Wayne County Circuit Court with [charge]. [He/she] 

filed a motion in the Circuit Court to [example: suppress the evidence obtained as the result 

of an unconstitutional interrogation and search, in violation of his/her Fourth Amendment 

rights]. The Circuit Court denied [his/her] motion and entered an order to that effect on 

[date of order being appealed]. 

This Court has jurisdiction to grant leave to appeal from orders of the Circuit Court 

that are not final judgments appealable of right, so long as the application is filed within 21 

days of the order appealed from. MCR 7.203(B)(1); MCR 7.205(A)(1). This application for 

leave to appeal is being filed within the 21-day limit. See MCR 7.204(A)(1)(b). 

 

Appendix B



STATE OF MICHIGAN 
 

IN THE COURT OF APPEALS 

PEOPLE OF THE STATE OF MICHIGAN, 

 

-vs- 

Plaintiff-Appellee, 
Court of Appeals No. ____________ 

Circuit Court No. [Case No.] 
[Client Name], 

 
Defendant-Appellant. 

 / 

 

Statement Explaining Reasons for Delay 
 

[Attorney Name (P number)] says that the following is correct to [his/her] belief and 

knowledge: 

1. The Circuit Court denied [Mr./Ms. Client]’s Motion to Dismiss on [date of order 
denying motion]. 

2. Counsel could not file a timely application for leave to appeal, as counsel had 
several other time-sensitive matters to work on during the 21 days permitted 
for filing an application for leave to appeal. [Provide additional detail about 
reasons for delay]. 

3. The delay in filing this application for leave to appeal is not due to [Mr./Ms. 
Client]’s culpable negligence, but due to counsel’s responsibilities relative to 
other matters on counsel’s caseload. 

 
  [e-signature] 

 

Date: [date] [Attorney Name (P number)] 

Appendix C



(9/10)  E-File Brief Cover Page MCR 7.212(C) 

Approved, Michigan Court of Appeals 

LOWER COURT Electronically Filed 

BRIEF COVER PAGE 

CASE NO. 
Lower Court   

Court of Appeals  

(Short title of case) 
Case Name:  

1. Brief Type (select one):       APPELLANT(S) 

      CROSS-APPELLANT(S) 

      APPELLEE(S) 

      CROSS-APPELLEE(S) 

      REPLY 

      AMICUS 
      OTHER [identify]:     

2. This brief is filed by or on behalf of [insert party name(s)]:

3. This brief is in response to a brief filed on    by        .  

4. ORAL ARGUMENT:      REQUESTED      NOT REQUESTED 

5. THE APPEAL INVOLVES A RULING THAT A PROVISION OF THE CONSTITUTION, A STATUTE, RULE
OR REGULATION, OR OTHER STATE GOVERNMENTAL ACTION IS INVALID.
[See MCR 7.212(C)(1) to determine if this applies.]

6. As required by MCR 7.212(C), this brief contains, in the following order: [check applicable boxes to verify]

Table of Contents [MCR 7.212(C)(2)] 

Index of Authorities [MCR 7.212(C)(3)] 

Jurisdictional Statement [MCR 7.212(C)(4)]

Statement of Questions [MCR 7.212(C)(5)] 

Statement of Facts (with citation to the record) [MCR 7.212(C)(6)

Arguments (with applicable standard of review) [MCR 7.212(C)(7)]

Relief Requested [MCR 7.212(C)(9)] 

Signature [MCR 7.212(C)(9)] 

A separately filed appendix [MCR 7.212(C)(10) and MCR 7.212(J)]

7. This brief is signed by [type name]:  /s/

Signing Attorney’s Bar No. [if any]:

Appendix D



MC 501 (6/17) REPORTER/RECORDER CERTIFICATE OF ORDERING TRANSCRIPT ON APPEAL
MCR  7.109(B)(3)(a),
MCR 7.210(B)(3)(a)

Plaintiff’s/Petitioner’s name(s) and address(es)             Appellant
                                                                     Appellee

v

Defendant’s/Respondent’s name(s) and address(es)    Appellant
                                                                   Appellee

Plaintiff’s attorney, bar no., address, and telephone no. Defendant’s attorney, bar no., address, and telephone no.

 Probate    In the matter of 
 

Approved, SCAO 

Distribution of form:  Original - Appellate court
                                 1st copy - Trial court
                                 2nd copy - Appellee/Attorney

3rd copy - Appellant/Attorney
4th copy - Reporter/Recorder
JIS Code: RRC

STATE OF MICHIGAN
JUDICIAL DISTRICT
JUDICIAL CIRCUIT

COUNTY PROBATE 

REPORTER/RECORDER CERTIFICATE
OF ORDERING

TRANSCRIPT ON APPEAL
Appeal to:    Court of Appeals   Circuit

CASE NO.

Court address Court telephone no.

This certificate must be filed by the appellant or the reporter/recorder within 7 days after the transcript is ordered on appeals
to the Court of Appeals. This certificate must be filed by the appellant within 7 days after the transcript is ordered on appeals
to the circuit court.

I am a certified court reporter/recorder for the court designated above and I certify that:

1. On 
Date

   a portion of the  the complete transcript of proceedings, taken in this case

 before Hon. 
 Bar no.

 on 
Date(s)

 

 
Date(s)

 , was ordered by

  a. 
Attorney name (type or print)

 , attorney for 
Name (type or print)

 .

  b. the appellant, 
Name (type or print)

 .

  c. the appellee, 
Name (type or print)

 .

  d. the court.

2. Payment has been secured and the transcript will be furnished by me on or about 
Estimated date of completion

 .
 Estimated number of pages is 

 
 .

 3. The transcript has been filed with the court and furnished as requested. Date filed: 
 

 4. There is no record to be transcribed.

Date
 

Certification designation and number

Reporter/Recorder signature
 

Business address

Name (type or print)
 

City, state, zip                                                                              Telephone no.

List names, certification designations and numbers, and dates of each proceeding of each reporter or recorder who reported or
recorded or transcribed any part of the proceedings:
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Statement of Jurisdiction 

Michael Estelle was charged in Jackson County Circuit Court with one count of 

operating under the influence – third offense. He filed a motion in the Circuit Court to dismiss 

the charges because the stop itself was illegal in violation of his Fourth Amendment rights. 

The Circuit Court denied his motion and entered an order to that effect on September 22, 

2020. Mr. Estelle is indigent and requested the appointment of appellate counsel; after 

multiple hearings on the matter, the Circuit Court appointed the State Appellate Defender 

Office on January 15, 2021. 

This Court has jurisdiction to grant leave to appeal from orders of the Circuit Court 

that are not final judgments appealable of right, so long as the delayed application is filed 

within 6 months of the order appealed from. MCR 7.203(B)(1); MCR 7.205(A)(4); MCR 

7.204(A)(1)(a). This delayed application for leave to appeal is being filed within the 6-month 

limit and includes the required statement explaining reasons for the delay. See MCR 

7.204(A)(4).  R
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Statement of the Question Presented 

I.   Should this Court reverse the Circuit Court and remand 
with instructions that the charge against Mr. Estelle be 
dismissed?  

 
Circuit Court answers, “No.”  

Michael Estelle answers, “Yes.” 
 

 
Did driving slower than the posted speed limit during the 
night form a reasonable basis for stopping Mr. Estelle?  

 
Circuit Court answers, “Yes.”  

Michael Estelle answers, “No.”
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Statement of Facts 

Michael Estelle, a 32-year-old Black man, was driving his car in the city of Jackson at 

around 3:00 a.m. (Preliminary Examination Transcript (“PE”) 5-6). He was not driving 

erratically or swerving, nor was he speeding. (PE 5-6). Mr. Estelle was driving his car at a 

speed of about 20 miles per hour in a zone where the speed limit was 30 miles per hour. (PE 

5-6).  

Officer Brian Bean was working a patrol shift on June 28, 2020. (PE 5).  At a little after 

3:00 a.m., he pulled up behind a Black Dodge Charger that was being driven by Mr. Estelle. 

(PE 5-6). The officer ran the plate, found nothing, and continued to follow the Charger. (PE 

6). The officer realized that the Charger was driving at a rate of about 20 miles per hour; the 

posted speed limit was 30 miles per hour. (PE 6). The officer then decided to conduct a stop 

and Mr. Estelle complied. (PE 6-7).  

In explaining his reasons for stopping Mr. Estelle, the officer said: 

• “[T]hrough my experience, I understand a lot of drunk drivers will 
drive at a slower speed,” (PE 6); 

o The officer had about two years of experience at the time of the 
stop, (PE 5); 

o The officer claimed he learned this mostly through training, but 
could not recall any trainer or text from which he learned it, (PE 
13); 

o The officer had never pulled over anyone else for driving 20 
miles per hour in an area where the speed limit was 30 miles 
per hour, (PE 13); 

• The officer claimed that it was a violation of the motor vehicle code to 
drive at a rate of 20 miles per hour in an area where the speed limit is 
30 miles per hour, (PE 14); and 

• The officer asserted that in a zone where the speed limit is 30 miles per 
hour, “That’s the speed that he’s supposed to maintain, 30 miles per 
hour,” (PE 14). 

 As a result of a subsequent field sobriety test and blood draw, Mr. Estelle was charged 
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with one count of operating while intoxicated (third offense). (Information). Mr. Estelle filed 

a motion to dismiss in the Circuit Court. (Motion to Dismiss, 9/2/20). He relied on People v 

Parisi, 393 Mich 31 (1974) and argued that driving at a rate below the speed limit was not a 

sufficient basis for a stop under the Fourth Amendment reasonableness standard. (Id.). 

Because the stop itself lacked a proper basis, any evidence found as a result of the stop 

(including Mr. Estelle’s participation in the field sobriety test and the results of the blood 

draw) must be suppressed. (Id.). 

At the hearing on the motion, the prosecution agreed that the facts asserted by Mr. 

Estelle in support of his motion were correct and did not make any argument, noting that 

“10 miles under the speed limit either is or is not reasonable cause….I’d just leave it to the 

court’s discretion whether or not that’s a proper justification.” (Motion Hearing Transcript 

(“MH”) 4). 

 After hearing the arguments of the parties, Circuit Court Judge John G. McBain denied 

the motion. In explaining his reasons, Judge McBain talked about his own experience being 

pulled over on I-94 for driving below the speed limit. (MH 6-7). Judge McBain acknowledged 

that unlike the street where Mr. Estelle was stopped, there was speed minimum on the 

interstate. (MH 7). However, he went onto conclude: 

 Well, I’m still gonna hold, based on, you know, I think that time 
of the night, the police are reasonably familiar that a lot of people could 
be out drinking and closing the bar, that much can be an indicator that 
at least they can stop and investigate what’s going on when somebody’s 
going that much under the speed limit, so I’m gonna hold it’s still a 
lawful search. It may go up to the Court of Appeals, they may agree that 
your case is controlling…but the motion to suppress is denied. 

(MH 7-8). Judge McBain then addressed Mr. Estelle directly and said, “…just for the defendant 

to understand, I took more grief over that than – because then it went on a 911 and they’re, 

‘Judge, I heard you got pulled over for going to slow on I-94.’” (MH 8). 

 At the same hearing, Mr. Estelle, through counsel, expressed his intent to appeal the 
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decision. (MH 8). Over the next few months, Judge McBain held multiple hearings before 

ultimately agreeing to appoint the State Appellate Defender Office as counsel for the 

interlocutory appeal. (Order of Appointment, 1/15/21). 

Mr. Estelle urges this Court to grant leave to appeal as the stop at issue was done 

without reasonable suspicion that Mr. Estelle was engaged in any criminal activity. He was 

simply driving his car in the early morning hours at a rate less than the designated speed 

limit, as permitted by law. The Circuit Court disregarded the controlling decision of the 

Michigan Supreme Court and adopted the officer’s own mistake of law, insisting that driving 

below the speed limit was a sufficient basis to justify stopping Mr. Estelle. 
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Argument 

I. This Court should reverse the Circuit Court and remand with 
instructions that the charge against Mr. Estelle be dismissed. Driving 
slower than the posted speed limit is not a violation of the motor vehicle 
code, nor was it a reasonable basis for stopping Mr. Estelle. The only 
charge in this case resulted from an illegal stop in violation of Mr. 
Estelle’s Fourth Amendment rights and so must be dismissed.  

 
Standard of Review/Issue Preservation  

Mr. Estelle filed a motion to suppress and dismissed in the Circuit Court. (Motion to 

Dismiss, 9/2/20). Thus, the error was preserved for appellate review.  

This Court reviews a trial court’s findings of fact for clear error. People v Anthony, 327 

Mich App 24, 31-32 (2019). Whether the Fourth Amendment was violated and whether the 

exclusionary rule applies are constitutional questions this Court reviews de novo. Id. 

 

Discussion 

Law enforcement stopped Mr. Estelle for driving below the speed limit; the officer 

lacked the reasonable suspicion necessary to legally justify the stop. At the time, it was about 

3:00 a.m. and Mr. Estelle was driving safely at a rate of 20 miles per hour in a zone where the 

speed limit was 30 miles per hour. The Michigan Supreme Court reviewed a similar stop in 

People v Parisi and concluded that the stop was “without a reasonable basis” and that 

“[b]ecause all else flowed from this initial stop,” the conviction had to be reversed. People v 

Parisi, 393 Mich 31, 32 (1974).  

In this case, trial counsel filed a motion to dismiss and asserted that Parisi is 

controlling and requires suppression and dismissal. At the suppression hearing, the trial 

court did not consider whether Parisi was controlling, instead relying on his own experience 
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being pulled over for driving below a posted speed minimum on I-94. The trial court’s 

analysis is at odds with Parisi, which is controlling. Further, its reliance on its own experience 

being pulled over for going too slow on the interstate is misplaced where the interstate has 

both a posted minimum and maximum speed, while the street Mr. Estelle was driving on only 

has a posted maximum. 

The Michigan and United States Constitutions protect the rights of people to be free 

from unreasonable traffic stops. US Const, Am IV; Const 1963, art 1, § 11. The purpose of 

these protections is to “prevent arbitrary and oppressive interference by enforcement 

officials with the privacy and personal security of individuals.” Anthony, 327 Mich App at 33, 

citing United States v Martinez-Fuerte, 428 US 543, 554 (1976).  

A traffic stop is a detention and requires a reasonable suspicion that criminal activity 

is afoot. Terry v Ohio, 392 US 1, 30 (1968); People v Oliver, 464 Mich 184, 193 (2001). The 

reasonable suspicion must be particularized. Oliver, 464 Mich at 195-196. 

This case does not involve novel analysis of the Fourth Amendment or its application 

to a traffic stop. Rather, the Parisi case involved very similar circumstances and is directly 

applicable to the instant case. In Parisi, the unanimous Michigan Supreme Court held that 

stopping a car for driving below the speed limit, even at 3:00 a.m., violated the Fourth 

Amendment rights of the car’s occupants. Parisi, 393 Mich at 32. The police officer in Parisi 

came upon a car traveling on the road at around 3:00 a.m. Id. at 33. The officer observed four-

to-five occupants of the car and estimated their ages to be 16-to-18 years old. Id. The officer 

began following the car after noticing it was traveling at a rate of 25 miles per hour in a zone 

where the posted speed limit was 35 miles per hour. Id. The car continued into a zone where 
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the speed limit was 45 miles per hour but continued to drive at a rate of 25 miles per hour. 

Id. The officer stopped the car and ultimately found heroin as a result of the stop. Id. at 34. 

At a suppression hearing, the officer in Parisi testified that he stopped the car because: 

(1) it was traveling at a rate 20 miles per hour below the posted speed limit; (2) he suspected 

the occupants might be sufficiently young as to be in violation of the curfew ordinance; and 

(3) because the car was traveling slowly the officer worried there was a possibility they were 

sleeping or ill. Id. The Michigan Supreme Court analyzed these proffered bases for the stop 

and concluded that there was not a sufficient legal justification for the stop.  

First, the Court noted the absence of any speed minimum requirement, erratic 

driving, or interference with traffic. It concluded that driving at a rate 20 miles per hour 

below the speed limit “was not sufficient to warrant a stop.” Id. at 35. As for the curfew 

violation, the Court observed the ordinance did not apply to the passengers of vehicles and 

so also did not provide a sufficient basis to justice the stop. Id. Finally, the Court addressed 

the officer’s expressed concern that the occupants might have been sleepy or ill, which it 

noted was based only on the reduced speed and time of night. Id. Because there was no 

testimony “indicating that the vehicle was operated in a manner posing a danger to person 

or property….the record does not afford sufficient indication that the reason expressed 

justified the stop.” Id. at 35-36. 

The circumstances of this case are very similar, although provide even less 

justification for the stop. Here, like in Parisi, Mr. Estelle was driving at a rate below a posted 

speed limit at around 3:00 a.m. (PE 5-6). Unlike the driver in Parisi, Mr. Estelle was the only 

occupant of his vehicle and did not appear particularly young. Further, Mr. Estelle was going 

only 10 miles slower than the posted speed limit, while the car in Parisi was driving at a rate 
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20 miles slower than the posted speed limit. Compare (PE 5-6) and Parisi, 393 Mich at 33. In 

both cases, the cars were not driving dangerously, swerving, or blocking other cars. Id. The 

cars were driving on the street, where there is no speed requirement. Id. Thus, the Michigan 

Supreme Court’s analysis in Parisi applies to this case with equal, if not more compelling, 

force.  

Here, the officer provided three reasons for stopping Mr. Estelle: (1) Mr. Estelle was 

driving slower than the posted speed limit; (2) it was 3:00 a.m.; and (3) the officer believed 

that a driver maintaining a speed below the speed limit might indicate the driver was drunk. 

(PE 6). Just as in Parisi, none of these reasons, even when considered together, was sufficient 

to justify the stop. There is no evidence in this case of a speed minimum requirement or 

erratic or dangerous driving. Much like the officer in Parisi who was concerned the occupants 

might be sleepy or ill, the officer in this case was concerned Mr. Estelle might be drunk, but 

those concerns were based only on the reduced speed and the time of night. (PE 5-6). Thus, 

the record in this case “does not afford sufficient indication that the reason expressed 

justified the stop.” Parisi, 393 Mich at 35-36 

The trial court failed to address the Parisi decision at all in its ruling denying the 

motion to suppress/dismiss, except to say, “It may go up to the Court of Appeals, they may 

agree that your case is controlling…” (MH 7-8). To the extent the trial court’s musing can be 

construed as a ruling that Parisi is not controlling, the trial court reversibly erred as a matter 

of law. 

Both the officer and the trial court also relied on their own apparent 

misunderstanding of the law and the function of posted speed limits in their analysis of the 

stop in this case.  Those errors of law do not make an otherwise unreasonable stop 
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reasonable. For example, at times the officer asserted or suggested that a speed minimum 

was actually a speed requirement. (See PE 14 (“That’s the speed that he’s supposed to 

maintain, 30 miles per hour.”). The trial court similarly relied on its own experience being 

pulled over for going below a speed minimum on a freeway to explain its reasons for denying 

the motion to dismiss/suppress. (MH 6-8). However, it was undisputed that Mr. Estelle was 

not in violation of any speed requirement or driving dangerously when he was stopped by 

the officer. As a result, there was not a sufficient, reasonable justification for the stop. Parisi, 

393 Mich at 35-36. 

In a case like this, where all the evidence that formed the basis for the charge flowed 

from an initial stop that violated Mr. Estelle’s Fourth Amendment rights (and his related 

rights under Michigan’s constitution), the evidence must be excluded and the charge 

dismissed. Id. at 32. This Honorable Court should now grant leave to appeal and/or other 

peremptory relief, reverse the Circuit Court, and remand for dismissal of the charge. 
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Summary and Request for Relief  

 
 WHEREFORE, for the foregoing reasons, Michael Estelle asks that this Honorable 

Court grant leave to appeal and/or other peremptory relief, reverse the Circuit Court, and 

remand for dismissal of the charge. 

     Respectfully submitted, 
 
     STATE APPELLATE DEFENDER OFFICE 
 
      /s/ Erin Van Campen 
     BY:    ________________________________________ 
      ERIN VAN CAMPEN (P76587) 
      Assistant Defender 
      3031 W. Grand Blvd., Ste. 450 
      Detroit, Michigan 48202 
      (313) 256-9833 
 
 
Dated:  March 22, 2021 
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Sample Index of Appendices 
 
 
 

Appendix A Circuit Court Register of Actions 

Appendix B Transcript of Preliminary Exam 

Appendix C [Mr./Ms. Client]’s Motion to Suppress 

Appendix D Government’s Response to Motion to Suppress 

Appendix E Transcript of Hearing on Motion to Suppress 

Appendix F Circuit Court Order Denying Motion to Suppress 
 

Appendix G



Checklist for Circuit Court 

The Application for Leave to Appeal (i.e. the brief) must include: 

• Description of the judgment or order appealed from, including date it was issued 

• Concise statement of the allegations of error and relief sought 

• Concise argument in support of appellant’s position on each issue 

• Facts showing how the appellant would suffer substantial harm by awaiting final 
judgment before taking an appeal 

• The brief must comply with MCR 7.212(C), which requires it contain in the following 
order: 

o A title page 

o A table of contents listing the subject headings of the brief 

o An index of authorities listing all authorities citied 

o A statement of the questions involved, followed by the district court and 
appellant’s answer to each question 

o A clear, concise statement of the facts and procedural history, including 
citations to the relevant portions of the record 

o Arguments, prefaced by issue headings, including the applicable standards of 
review, supporting authorities, and citations to the relevant portions of the 
record 

o The request for relief contained in a distinct, concluding section 

o An e-signature 

• A separately filed appendix containing the items listed in MCR 7.105(B)(2)-(5) 

• Filing fee or fee waiver and copy of order of appointment (can be submitted 
electronically with MiFile) 

• Proof of service (automatically generated by MiFile) 

The Appendix (i.e. the attachments) must include: 

• A copy of the judgment or order appealed from 

Appendix H



• The lower court’s register of actions 

• A transcript of any relevant evidentiary and/or motion hearing(s) 

 

Additional requirement in some cases: 

• Statement explaining reasons for delay, if filing is more than 21 days after order 
being appealed (see MCR 7.105(A)(1)) 
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Checklist for Court of Appeals 

The Application for Leave to Appeal (i.e. the brief) must include: 

• Description of the judgment or order appealed from, including date it was issued 

• Concise statement of the allegations of error and relief sought 

• Concise argument in support of appellant’s position on each issue 

• Facts showing how the appellant would suffer substantial harm by awaiting final 
judgment before taking an appeal 

• The brief must comply with MCR 7.212(C), which requires it contain in the following 
order: 

o A title page indicating whether oral argument is requested and whether the 
appeal involves a ruling that a provision of the constitution, a statute, rule or 
regulation is invalid 

o A table of contents listing the subject headings of the brief 

o An index of authorities listing all authorities citied 

o A statement of the basis of the jurisdiction of the Court of Appeals 

o A statement of the questions involved, followed by the trial court and 
appellant’s answer to each question 

o A clear, concise statement of the facts and procedural history, including 
citations to the relevant portions of the record 

o Arguments, prefaced by issue headings, including the applicable standards of 
review, supporting authorities, and citations to the relevant portions of the 
record 

o The request for relief contained in a distinct, concluding section 

o An e-signature 

• A separately filed appendix containing the items listed in MCR 7.205(B)(2)-(4) 

• Filing fee or fee waiver and copy of order of appointment (can be submitted 
electronically with MiFile) 

• Proof of service (automatically generated by MiFile) 

Appendix I
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The Appendix (i.e. the attachments) must include: 

• A copy of the judgment or order appealed from 

• The lower court’s register of actions 

• Any opinion or findings reviewed by the lower court 

• A transcript of any relevant evidentiary and/or motion hearing(s) 

• Any transcripts from proceedings reviewed by the lower court (i.e. preliminary 
examination) 

• Relevant portions of the circuit court file, including pleadings and related exhibits 
filed by the parties 

 

Additional requirements in some cases: 

• Statement explaining reasons for delay, if filing a Delayed Application for Leave 
to Appeal (see MCR 7.205(A)(4)) 

• Motion for immediate consideration (see MCR 7.205(F), MCR 7.211(C)(6)), and 
required filing fee or waiver 

• Motion for stay of proceedings in the trial court (see MCR 6.126, MCR 7.209) 
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Overview of Standards of Review 

The standard of review determines the level of deference an appellate court gives to 
lower court’s ruling. It generally presumes there is a ruling to review. 

De novo: appellate court reviews without deference to court below; applies to 
questions of law, including constitutional questions and statutory 
interpretation 

Clear error: very deferential to court below, reversal only if findings clearly at 
odds with record evidence; applies to questions of fact 

Abuse of discretion: deferential to court below in absence of legal errors or 
clearly erroneous findings of fact; applies to questions of admissibility or where 
court below must exercise discretion 

 

Sample Language for Fourth Amendment Issue: 

This Court reviews a trial court’s findings of fact for clear error. People v 

Hammerlund, 504 Mich 442, 450 (2019). Whether the Fourth Amendment was 

violated and whether the exclusionary rule applies are constitutional questions this 

Court reviews de novo. Id. 

 

Sample Language for Bindover Issue: 

This Court reviews a district court’s bindover decision for an abuse of 

discretion. People v Anderson, 501 Mich 175, 182 (2018) (citations omitted). An abuse 

of discretion occurs when the trial court’s decision falls outside the range of principled 

outcomes. Id. A court necessarily abuses its discretion when it makes an error of law. 

People v Brown, 330 Mich App 223, 229 (2019). Questions of law, including questions 

of statutory interpretation, are reviewed de novo. Id. 
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